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TITLE 57
REAL ESTATE
Chapter

1. Conveyances, 57-1-1 to 57-1-36.
2. Acknowledgments, 57-2-1 to 57-2-17.
3. Recording Conveyances, 57-3-1 to 57-3-5, 57-3-8 to 57-3-10 [573-6, 57-3-7 Repealed].
4. Validating Certain Conveyances, 57-4-1 to 57-4-4.
5. Plats and Subdivisions, 57-5-1 to 57-5-8.
6. Occupying Claimants, 57-6-1 to 57-6-8.
7. Townsites, 57-7-1 to 57-7-19.
8. Condominium Ownership Act, 57-8-1 to 57-8-35.
9. Marketable Record Title, 57-9-1 to 57-9-10.
10. Utah Co-ordinate System, 57-10-1 to 57-10-9.
11. Land Sales Practices, 57-11-1 to 57-11-21.
12. Relocation Assistance, 57-12-1 to 57-12-13.

CHAPTER 1
CONVEYANCES
Section

57-1-1.
57-1-2.
57-1-3.
57-1-4.
57-1-5.
57-1-6.
57-1-7.
57-1-8.
57-1-9.
57-1-10.
57-1-11.
57-1-12.
57-1-13.
57-1-14.
57-1-15.
57-1-16.
57-1-17.
57-1-18.
57-1-19.
57-1-20.
57-1-21.
57-1-22.
57-1-23.
57-1-24.
57-1-25.
57-1-26.

"Conveyance" defined.
Words of inheritance
not required to pass fee.
Grant of fee simple presumed.
Attempted
conveyance of more than grantor owns-Effect.
Grant to two or more---Tenancy
in common presumed-Joint
tenancy
-Creation
of joint tenancy in owner and others---Interest
of joint
tenants.
Recording necessary to impart notice-Operation
and effect-Interest
of person not named in instrument.
Applicability
of section.
Powers of attorney-To
be recorded.
Revocation to be recorded.
After-acquired
title passes.
Claimant out of possession may convey.
Form of warranty deed-Effect.
Form of quitclaim deed-Effect.
Form of mortgage---Effect.
Revocation
or termination
of power executed by persons in armed
forces-Merchant
seameu-Effect
of actual notice or knowledge.
Affidavit of lack of notice or knowledge-Effect
of-Recordation
of.
Report of "missing"-Effect
of as notice.
Effect of provisions in power.
Trust deeds-Definitions
of terms.
Transfers in trust of real property-Purposes-Effect.
Trustees of trust deeds-Qualifications.
Successor trustee-Appointment
by beneficiary-Effect-Substitution
of trustee-Notice-Recording-Form.
Sale of trust property-Power
of trustee-Foreclosure
of trust deed.
Sale of trust property by trustee-Notice
of default.
Notice of trustee's sale-Description
of property-Time
and place of
sale.
Requests for copies of notice of default and notice of sale-Mailing
by trustee or beneficiary-Publication
of notice of default.
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57-1-27.
57-1-28.
57-1-29.
57-1-30.
57-1-31.
57-1-32.
57-1-33.
57-1-34.
57-1-35.
57-1-36.

Sale of trust property by trustee-Public
auction-Conduct
by attorney for trustee-Trustor
may direct order in which trnst property sold-Bids-Postponement
of sale.
Sale of trust property by trustee-Payment
of bid-Trustee's
deed delivered to purchaser-Recitals-Effect.
Proceeds of trustee's sale-Disposition.
Sale of trust property by trustee-Corporate
stock evidencing water
rights given to secure trust deed.
Trust deeds-Default
in performance
of obligations
secured-Reinstatement-Cancellation
of recorded notice of default.
Sale of trust property by trustee-Action
to recover balance due upon
obligation for which trust deed was given as security.
Satisfaction
of obligation secured by trust deed-Reconveyance
of
trust property.
Sale of trust property by trustee-Foreclosure
of trust deed-Limitation of actions.
Trust deeds-Transfer
of debts secured by-Transfer
of security.
Trust deeds-Instruments
entitled to be recorded-Assignment
of a
beneficial interest.

57-1-1. "Conveyance" defined.-The term "conveyance" as used in this
title shall be construed to embrace every instrument in writing by which
any real estate, or interest in real estate, is created, aliened, mortgaged,
encumbered or assigned, except wills, and leases for a term not exceeding
one year.
History: R. S. 1898 & C. L. 1907, § 1969;
C. L. 1917, § 4869; R. S. 1933 & C. 1943,
78-1-1.

Compiler's Notes.
Analogous former statute,
1888, § 2645.

2 Comp. Laws

Cross-References.
Insane wife, relinquishment
of statutory
interest by, 75-13-22.
Married woman, property rights, 30-2-1
et seq.
"Real property" defined, 68-3-12.
Statute of frauds generally, 25-5-1 et seq.
Wife's interest in real estate of husband,
74-1-1, 74-4-3.
Construction of deed.
A deed should be construed
so as to
effectuate the intentions and desires of the
parties as manisfested by the language in
the deed. Wood v. Ashby, 122 U. 580,
253 P. 2d 351.
contract for sale.
Where contract for sale of property provided that seller was to furnish good and
marketable title and further provided that
if buyer defaulted the seller could keep
the earnest money as liquidated damages,
and before time for performance
buyer
repudiated the contract claiming that seller did not furnish marketable
title and
buyer did not allow seller a reasonable
time within which to perfect title; held
that buyer could not recover the down

payment.
Walker v. C. C. Bintz & Shaw,
Inc., 3 U. (2d) 162, 280 P. 2d 767.

''Conveyance."
Under broad definition of term "conveyance" in this section, interest in real property may be conveyed without use of deed.
Stucki v. Ellis, 114 U. 486, 201 P. 2d 486.
Written instrument
signed by equitable
owner of premises under contract,· reciting
that certain sum had been received from
purchaser as deposit on purchase of premises and specifying
purchase price and
terms, when considered in connection with
full payment by purchaser to both equitable and legal owners together with warranty deed executed by latter, constituted
"conveyance"
within meaning of this section. Stucki v. Ellis, 114 U. 486, 201 P.
2d 486.
"Convey and warrant."
Words "convey and warrant"
suffice to
pass an estate in lands. Haynes v. Hunt,
96 U. 348, 85 P. 2d 861.
Delivery of deed.
Where decedent intended that deed and
bill of sale pass property upon his death,
deed was testamentary
in character and
intent and was inoperative since it did not
conform to statutory
requirements
for
testamentary
disposition.
First Security
Bank v. Burgi, 122 U. 445, 251 P. 2d 297,
distinguished
in 6 U. (2d) 98, 306 P. 2d
773.
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Easement.
\Vhen a deed creates an casement
the
circumstances
attending
the transaction,
the situation
of the parties, and the objeet.s to be attained
are to be considered
in determining
whether it is a restricted
or a general reservation.
Wood v. Ashby,
122 U. 580. 253 P. 2d 351.
The grant of a right of way where no
width is fixed in the deed creates an easement of such width as is reasonably
necessary for £1111enjoyment
of the e~sement
granted.
Salt Lake City v. J. B. & R. E.
Walker, Inc., 123 U. 1, 253 P. 2d 365.
Estoppel.
Bank, drawing up contract
for sale of
Tealty and omitting therefrom
oral agreement that no garage was to be erected
thereon,
could not, after accepting
payments thereunder
for two years and after
erection
of garage
by purchaser,
seek
reformation
of contract in answer to buyer's suit for specific performance,
bank
being guilty of laches and having acquiesced in and accepted benefits under contract after becoming
aware of mistake.
George v. Fritsch
Loan & Trust Co., 69
U. 460, 256 P. 2d 400.

"Interest

in real estate."

A transfer of a right to possession would
be the conveyance
of an "interest
in rnal
estate,'' within the meaning of this section.
Tarpey v. Desert Salt Co., 5 U. 205, 14 P.
:l38.

57-1-3

Mutual agreements
of lessor and lessee
that defendant
act as marketing
agent for
distribution
of topsoil could not be construed as a conveyance
of an interest in
real estate, since the agreements
failed to
identify defendant
as grantee, specify the
interest
granted
or describe in sufficient
detail the boundaries
of the property
involvecl. Wasatch Mines Co. v. Hopkinson,
24 U. (2d) 70, 465 P. 2d 1007.

Quitclaim deed.
Statutory
form of quitclaim
deed is
permissive only, and use of words "remise,
release and quitclaim"
in deed to mining
claim passed all of grantor's
title. Ruthrauff v. Silver King Western Min. & Mill.
Co., 95 U. 279, 80 P. 2d 338, distinguished
in 112 U. 52, 185 P. 2d 264.
Collateral References.
Deedse:,,3.
26 C.J.S. Deeds §§ 1, 10.
Conveyance,
23 Am. Jnr.
§ 2.

2d 80, Deeds

Scope and import of word "owner" in
statutes
relating
to real property,
95 A.
L. R. 1085.
Validity and effect of deed which identifies tract conveyed only by reference to its
area and a specified corner or other point
of a larger tract from which it is to be
taken, 139 A. L. R. l 180.
,vater
as within
term "minerals''
in
deed, lease, or license, 148 A. L. R. 780.

57-1-2. Words of inheritance not required to pass fee.-The
term
"heirs," or other technical words of inheritance or succession, are not
requisite to transfer a fee in real estate.
History:
R. S. 1898 & C. L. 1907, § 1970;
C. L. 1917, § 4870; R. S. 1933 & C. 1943,
78-1-2.
Cross-Reference.

Wills, word "heirs"
fee, 7 4-2-13.

not

uccessary

to

devise

Words of conveyance.
\Vords "convey and warnrnt"
pass an estate ii1 lands. Haynes
913 F. 348, 85 P. 2d 861.
Collateral References.
Dcedse:,,124(1).
26 C.J.S. Deeds § 109.
Words of grant, 23 Am. Jnr.
Deeds §§ 34, 35.

sufliee to
v. Hunt,

:\fodern status of the rule in Shelley's
C,rne, 99 A. L. R.. 2d 1161.
Omission of words of inheritance
from
reservation,
exception,
or provision
fo1·
forfeiture,
34 A. L. R. 695.
Rule in Shelley's
Case as affected
by
f HJ·1urc o.f l'f1.e estate prior
·
to operative
,late of instrument,
145 A. L. R. 1227.
Tonn "heirs" or "heirs at law" employed
in will to designate
beneficiaries
of a
single gift of both real and personal property, as applicable
to the personal property, 147 A. L. R. 497.
Validity
and effect of deed to "heirs"
of living person, 22 A. L. R. 713.

2d 100-102,

57-1-3. Grant of fee simple presumed,-A fee simple title is presumed
to be intemled to pass by a eonveyance of rral estate, unless it appears
from the ronveyance that a lesser estate was intended.
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History: R. S. 1898 & C. L. 1907, § 1971;
C. L. 1917, § 4871; R. S. 1933 & C. 1943,
78-1-3.

Determination of scope of conveyance.
In determining whether a deed, absolute
in its terms, is intended as a mortgage,
elements to be considered
are whether
there was continuing obligation on part of
grantor to pay debt which it is claimed
deed was made to secure, question of relative values, contemporaneous
and subsequent acts, declarations and admissions of
parties,
form of written
evidences
of
transactions, nature and character of testimony relied upon, various business, social,
or other relationship of parties, and apparent aims and purposes to be accomplished.
Corey v. Roberts, 82 U. 445, 25 P. 2d 940.
Whether an instrument
is a deed or
mortgage is a matter of the intention of
the parties.
Northcrest,
Inc. v. Walker
Bank & Trust Co., 122 U. 268, 248 P. 2d
692.

Quitclaim reserving grazing rights.
Quitclaim of real estate was not presumed to have passed fee simple where
clause in quitclaim deed reserved to grantors right to use surface of ground for
grazing purposes;
clause indicated
that
grantor intended to convey lesser estate
than fee simple notwithstanding
contention of owners of mining rights on land
that clause created mere license which
was personal and as such not transferable.
Russell v. Geyser-Marion
Gold Min. Co.,
18 U. (2d) 363, 423 P. 2d 487.
Words of conveyance.
w·ords "convey and warrant"
suffice to
pass an estate in lands. Haynes v. Hunt,
96 U. 348, 85 P. 2d 861.
Collateral References.
Deeds~l92.
26 C.J.S. Deeds § 181.
Presumptions, 23 Am. Jur. 2d 156 et seq.,
Deeds § 109 et seq.
Deed to railroad company as conveying
fee or easement, 6 A. L. R. 3d 973.
Executory limitation creating life estate
or other interest less than a fee, as operating to defeat the entire fee of the precedent defeasible estate or as merely carving
the particular
state therefrom, 140 A. L.
R. 941.
Nature of estates or interests
created
by grant or devise to one and heirs if
donee should have any heirs, 16 A. L. R.
2d 670.

Evidence.
Where conveyances, clear, unambiguous,
and unequivocal in their terms, are attacked by parol evidence seeking to establish a trust or give to documents a
mortgage construction, the party so seeking must by clear, unequivocal and satisfactory proof establish the alleged trust
or mortgage relationship.
Corey v. Roberts, 82 U. 445, 25 P. 2d 940.

57-1-4. Attempted conveyance of more tha.n grantor owns-Effect.-A conveyance made by an
to convey a greater estate
a forfeiture of his estate,
the grantor could lawfully

owner of an estate for life or years, purporting
than he could lawfully transfer, does not work
but passes to the grantee all the estate which
transfer.

History: R. S. 1898 & C. L. 1907, § 1972;
C. L. 1917, § 4872; R. S. 1933 & C. 1943,
78-1-4.
Collateral References.
Deeds~lll.
26A C.J.S. Deeds § 100.

Passing of grantor's present
Jur. 2d 320, Deeds § 289.

title, 23 Am.

Scope and import of word "owner" in
statutes relating to real property, 95 A.
L. R. 1085.

57-1-5. Grant to two or more-Tenancy in common presumed-Joint
tenancy-Creation of joint tenancy in owner and others-Interest of joint
tenants.-Every
interest in real estate granted to two or more persons
in their own right shall be a tenancy in common, unless expressly declared
in the grant to be otherwise. Use of words "joint tenancy" or "with rights
of survivorship"
or "and to the survivor of them" or words of similar
import shall declare a joint tenancy. A sole owner of real property shall
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create a joint tenancy in himself and another or others by making a transfer to himself and such other or others as joint tenants by use of such
words as herein provided or by conveying to another person or persons an
interest in land in which an interest is retained by the grantor and by
declaring the creation of a joint tenancy by use of such words as herein
provided. In all cases the interest of joint tenants must be equal and
undivided.
History:
R. S. 1898 & C. L. 1907, § 1973;
C. L. 1917, § 4873; R. S. 1933 & C. 1943,
78-1-5; L. 1953, ch. 93, § 1.

Compiler's Notes.
The words "or devised" and "or devise"
after "granted"
and "grant" were deleted
in R. S. 1933.
The 1953 amendment added the second,
thil'd and fourth sentences.

Collateral References.
Tenancy in Common~3
86 C.J.S. Tenancy
in Common § 7.
Creation of tenancy in common, 20 Am.
Jnr. 2d 119, Cotenancy and Joint Ownership § 27.

Cross-References.
Devise to several vests as owners in
common, 74-2-34.
Inheritance
tax on jointly held property,
59-12-5.
Interparty
agreements, 15-3-1 et seq.
General construction.
This section expresses the trend away
from the English joint tenancy and in
favor of tenancy
in common. Neill v.
Royce, 101 U. 181, 120 P. 2d 327.
Joint tenancies.
The Supreme Court of the United States
has said that it would assume that "Utah
accepts the general common-law rules relating to joint tenancies,
including
the
rnles permitting
alienation of the interest

of a joint tenant, and making its property
subject to execution and separate sale."
Mangus v. Miller, 317 U. S. 178, 87 L. Ed.
169, 63 S. Ct. 182, reversing 125 F. 2d 507;
reh. den. 317 U. S. 712, 87 L. Ed. 567, 63
S. Ct. 432.

Creation of right of survivorship by instrument
ineffective
to create estate by
entireties or joint tenancy, 1 A. L. R. 2d
247.
Presumption
and proof as to shares of
respective grantees or tra11;sferees in conveyance or transfer to two or more persons as tenants in common, silent in that
rngard, 156 A. L. R. 515.
Use of word "joint" or "jointly" in provision of deed other than the granting or
habendum clause as indicating
intention
to create a joint tenancy rather than one
in common between the grantees, 157 A.
L. R. 566.

57-1-6. Recording necessary to impart notice--Operation and effect-Interest of person not named in instrument.-Every conveyance of real
estate, and every instrument of writing setting forth an agreement to
convey any real estate or whereby any real estate may be affected, to
operate as notice to third persons shall be proved or acknowledged and
certified in the manner prescribed by this title and recorded in the office of
the recorder of the county in which such real estate is situated, but shall be
valid and binding between the parties thereto without such proofs, acknowledgment, certification or record, and as to all other persons who have had
actual notice. Neither the fact that an instrument, recorded as herein
provided, recites only a nominal consideration, nor the fact that the grantee
in such instrument is designated as trustee, or that the conveyance otherwise purports to be in trust without naming the beneficiaries or stating the
terms of the trust, shall operate to charge any third person with notice of
the interest of any person or persons not named in such instrument or of
the grantor or grantors; but the grantee may convey the fee or such lesser
interest as was conveyed to him by such instrument frae and clear of all
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claims not disclosed by the instrument or by an instrument recorded as
herein provided setting forth the names of the beneficiaries, specifying the
interest claimed and describing the property charged with such interest.
History:
R. S. 1898 & C. L. 1907, § 1975;
C. L. 1917, § 4875; R. S. 1933 & C. 1943,
78-1-6; L. 1945, ch. 106, § 1; 1947, ch. 97,
§ 1.

compiler's Notes.
The 1945 amendment added the second
sentence.
The 1947 amendment inserted "or of the
grantor or grantors"
and substituted
"of
all claims * * * the interest claimed" for
"of equitable claims unless an instrume•nt
is executed and recorded as herein provided, setting
forth the names of the
beneficiaries,
specifying
the beneficial or
equitable interest held" in the second sentence.
cross-References.
Acknowledgments
generally,
57-2-1 et
seq.
Certified copies of record of conveyance,
admission in evidence, 78-25-13.
County recorder, 17-21-1 et seq.
Fees of recorder, 21-2-3.
Judgments,
record of as imparting notice, 17-21-11.
Recording generally, 57-3-1 et seq.
Transmitting
documents by telegraph or
telephone, 69-1-2.
Acknowledgments.
A deed as between the parties and those
having notice thereof is good without any
acknowledgment,
and actual
possession
constitutes notice. Jordan v. Utah R. Co.,
47 U. 519, 156 P. 939.
Acknowledgment
taken by mortgagee
himself as notary public is void; and mortgage, though recorded, is ineffective for
purpose of notice, since it is not legally
recordable.
Norton v. Fuller, 68 U. 524,
251 P. 29. See 57-2-1 et seq.
A deed need not be acknowledged to be
valid between the. parties thereto. Mitchell v. Palmer, U?.1 U. 245, 240 P. 2d 970.
Actual notice.
The demands of this section are answered if a party dealing with the land
has information
of a fact or facts that
would put a prudent man upon inquiry
and would, if pursued,
lead to actual
knowledge of the state of the title; this
is actual notice. Toland v. Corey, 6 U.
392, 24 P. 190, affd. in 154 U. S. 499, 38
L. Ed. 1062, 14 S. Ct. 1144, distinguished
in 53 U. 468, 173 P. 948.
Actual occupancy is enough to put parties dealing with the premises upon inquiry. Toland v. Corey, 6 U. 392, 24 P.
190, affd. in 154 U. S. 499, 38 L. Ed. 1062,

14 S. Ct. 1144, distinguished
in 53 U. 468,
173 P. 948.
Under this section actual possession and
occupancy amounts to "actual notice" to
all the world of grantee's rights even if
his deecl is not recorded. Neponset Land
& Live Stock Co. v. Dixon, 10 U. 334, 37
P. 573.
Attaching creditors who had actual notice of assignment for benefit of creditors
were not in position to object that statutory notice of assignment was not given.
Snyder v. Murdock, 20 U. 407, 59 P. 88.
Where vendee, purchased
realty from
one who had bought it at an execution
sale and the record shows the consideration given at the sale was grossly inadequate, the levy excessive and no return
made by the sheriff of any attempt to levy
on personal property, the vendee would not
be justified in failing to make a reasonable
inquiry into the validity of the sale and
if he did not make such inquiry, he would
not be a bona fide purchaser for value.
Pender v. Dowse, 1 U. (2d) 283, 265 P. 2d
64.4, 42 A. L. R. 2d 1078.
Even though auditor's
tax deed and
county tax deed were not acknowledged,
title technically need not pass to protect
a tax title claimant, and also the deed is
binding as to defendant
who had actual
notice because of the claimant's occupancy
of the property.
Peterson v. Callister, 6
U. (2d) 359, 313 P. 2d 814, affd. 8 U. (2d)
348, 334 P. 2d 759.
In action to cancel recorded one-page
warranty deed on grounds of mistake, trial
court properly granted purchasers'
motion
for summary judgment on counterclaim to
quiet title where circumstances
constituting alleged mistake were not pleaded with
particularity;
there was no allegation of
any conduct by purchasers
preventing
grantors
from ascertaining
contents
of
deed; and purchasers had been in actual
possession of property in question during
entire period of 21 years since conveyance. McKellar v. McKellar, 23 U. (2d)
106, 458 P. 2d 867.

Delivery of deed.
Deed duly executed and acknowledged
and shown to be in possession of grantee
is self-proving
both as to execution and
delivery, and recording of deed is likewise
evidence of delivery. Chamberlain v. Larsen, 83 U. 420, 29 P. 2d 355.
Inference of delivery arising from possession of deed by grantee and from recording thereof is entitled to great and
controlling weight and can only be overcome by clear and convincing
evidence.
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Chamberlain
v. Larsen, 83 U. 420, 2fl I'.
2d 355.
'\Vhere duly acknowledged
and recorded
deed was found among papers of deceased
grantee,
inference
of delivery and execution at about date stated in deed arose,
and burden was upon those claiming nondelivery
to show such fact.
Knighton
v.
I\Ianning, 84 U. 1, 33 P. 2d 401.
In action by administrator
of grantor
against
executor
of grantee,
finding
of
nondelivery
of deed, found among effects
of grantee,
duly acknowledged,
and recorded three days after death of grnntor,
was sustained
by evidence.
Knighton
v.
Manning, 84 U. 1, 33 P. 2d 401.
Assuming
valid
delivery
of warranty
deed to grandson
of grantor,
such deed
would not prevail
over right to property
existing
in third person who had previously acquired deed from grantor, but who
hacl not recorded same until after cleed to
grandson, where it appeared that land was
in possession
of occupant
as purchaser
from, and, after default, as tenant of third
person. l'vfoagher v. Dean, 97 U. 173, 91 P.
2d 454.

Effect of failure to record.
-where, after mortgage
was executecl on
certain tract of land, owner executed deed
to grantee
on property
not included
in
mortgage,
which deed was not recorded,
decree in action to foreclose mortgage
ou
tract of land, including
part conveyed to
grantee, was not binding on grantee who
was not party
to such action.
J<'ederal
Land Bank of Berkeley v. Pace, 87 U. 15G,
48 P. 2d 480, 102 A. L. R. 819.

Equitable rights.
This section
itself
gives no equities;
equity applies this section in detennining
equities.
Federal Land Bank of Berkeley
v. Pace, 87 U. 156, 164, 48 P. 2d 480, 102
A. L. R. 819.

Livery of seizin.
In Utah, livery of se1zm is unknown.
No statute has expressly abolished it, bnt
by usage it is dispensed
with.
Wells,
Fargo & Co. v. Smith, 2 U. 39, affd. 104
U. S. 428, 26 L. Ed. 802.

Mortgages.
This section applies to mortgages.
Priorities between
successive
mortgages
are
governed
by general
principles
of mortgage law. State v. Johnson,
71 U. 572,
268 P. 561.

Patents.
Record
executed

showing
that patent
was duly
and verified as provided by law

is admissible.
P. 1003.

'l'ate v. Rose, 35 U. 22!J, !J!J

Priori ties.
-where contract vendor, notwithstanding
that there was still balance due on purchase price, executed
warranty
deed in
trust, for protection
of purchaser
ancl to
secure loan, and made assignment
of his
interest
with knowledge
and consent
of
trustee
and
vendee,
and
subsequently
creditor
of vendor
recovered
,judgment
against him, and after sheriff's sale sold
his interest
to bank which recorded deed
prior to assignment,
held, bank was entitled to priority as against assignee.
Huffaker v. First Nat. Bank of Brigham City,
52 U. 317, 173 P. 903.

Recital of consideration.
'l'his section
does not provide
that a
nominal consideration
is not such a circumstance
as to place a third person on
notice of any outstanding
interests
but
rather that the recital of a nominal consideration
in a deed or other recorded instrument
shall not have that effect. It is
a well-known fact that often a conveyance
recites
a nominal
consideration
whereas
the true consideration
is not nominal.
It
is therefore
never certain that the recited
consideration
is the true consideTation.
This is not the case in an execution
sale.
In such a sale there can be no doubt in
the mind of the purchaser as to what was
the actual consideration.
Pender v. Dowse,
1 U. (2d) 283, 265 P. 2d 644, 42 A. L. R.
2d 1078.

Recordation

as notice.

One who deals with real property
is
c!unged with notice of what is shown by
the records of the county recorder of the
county in which the pToperty is situated.
Crompton v. Jenson, 78 U. 55, 1 P. 2d 242.

Words and phrases defined.
There is nothing in this section which
specifically
defines what is meant by the
word "recorded."
Boyer v. Pahvant
Mercantile & Investment
Co., 76 U. 1, 287 P.
188.
Collateral
References.
Deedsc:§:::::,82; Vendor
and Purchaser<8:=:>
2~7.
26 C.J.S. Deeds § 74; 92 C.J.S. Vendor
and Purchaser
§ 325.
Generally,
66 Am. Jur. 2d 369 et seq.,
Records and Recording Laws § 47 et seq.
Agreement
between
real estate owners
restricting
use of property
as within contemplation
of recording
laws, 4 A. L. R.
:ld 1419.
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57-1-7. Applicability of section.-This act shall apply to all instruments, whether recorded prior to or subsequent to, the effective date hereof,
but as to instruments which have been recorded prior thereto, it shall not
apply until one year from its effective date.
History:
L. 1945, ch. 106, § 2; 1947, ch.
97, § 2; C. 1943, Supp., 78-1-6.10,

Compiler's Notes.
The 1947 amendment
this section.

made no change in

57-1-8. .Powers of attorney-To be reoorded.-Every power of attorney, or other instrument in writing, containing a power to convey any
real estate as agent or attorney for the owner thereof, or to execute as
agent or attorney for another any conveyance whereby any real estate
is conveyed or may be affected, shall be acknowledged or proved, and
certified and recorded, as conveyances whereby real estate is conveyed or
affected are required to be acknowledged or proved and certified and
recorded.
History:
R. s. 1898 & C. L. 1907, § 1977;
C. L. 1917, § 4877; R. S. 1933 & C. 1943,
78-1-7.

Cross-Reference.
Powers of attorney
and other written
instruments
may be sent by telegraph or
telephone, 69-1-2.
Determination
of character of instrument.
Whether an instrument is a general power of attorney or an absolute conveyance
of property in fee simple depends upon
intention of parties. Coltharp v. Coltharp,
48 U. 389, 160 P. 121.
Negotiating
agent.
Where agent negotiated
sale of principal's real estate
interests
without
a
recorded power of attorney and the ownergrantor, the agent's principal, executed all
the documents conveying his own interests,
the requirements
of this section were not
violated since the agent merely handled
the transaction.
Kinsley v. Larsen, 18 U.
(2d) 170,417 P. 2d 667.

Collateral References.
Principal and Agent@:;:;:>10(2).
2 C.,J.S. Agency § 46.
Acknowledgment
and recording,
Jur. 2d 435, Agency §§ 26, 27.

3 Am.

Contract for development
and sale of
land as creating a power coupled with interest or supporting an equitable lien, 65
A. L. R. 1080.
Deed, mortgage,
or will not referring
to power as exercise thereof, 127 A. L. R.
248.
Effect of partial invalidity of attempted
exercise of power of appointment,
121 A.
L. R. 1226.

Failure to record or delay in recording
an instrument
affecting real property as
basis of estoppel in favor of creditors not
directly
within
protection
of recording
acts, 52 A. L. R. 183.
Power of attorney
as authorizing
gift
or conveyance or transfer without a present consideration,
73 A. L. R. 884.
Powers of sale as including power to
exchange, 63 A. L. R. 1003.
Power to appoint realty in fee or personalty absolutely as including power to
appoint lesser estate or interest, 121 A. L.
R. 139.
Presumption
or burden of proof as to
whether or not instrument
affecting title
to property is recorded, 53 A. L. R. 668.
Property covered by power of appointment as subject to claims of donee's creditors, 121 A. L. R. 803.
Recording laws as applied to power of
attorney
under which deed or mortgage
is executed, 114 A. L. R. 660.
Right to delegate
power to appoint
property, 104 A. L. R. 1459.
Right to exercise power of sale of real
estate after time limited by will, 31 A.
L. R. 1394.
Validity of exercise of power of appointment as affected
by purpose,
request,
agreement or condition that appointee benefit, or knowledge that he intends to benefit, one not an object of the power, 115
A. L. R. 930. ·
When power to appoint property
regarded as a power in trust which equity
will exercise in event of donee's failure,
80 A. L. R. 503.
Will executed before creation of power
to appoint property as execution of power,
91 A. L. R. 621.
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57-1-9. Revocation to be recorded.-No such power of attorney or other
instrument shall be deemed to be revoked by any act of the person by
whom it was executed until tl1e instrument containing such revocation
shall be filed for record in the same office in which the instrument containing the power is recorded, or until it is canceled of record as providerl
by law.
History:
R. S. 1898 & C. L. 1907, § 1978;
C. L. 1917, § 4878; R. S. 1933 & C. 1943,
78-1-8.

Revocability
of power or agency to collect interest in estate, 7 A. L. R. 947.
vVhat constitutes
power coupleu with
interest within rule as to termination
of
agency, 64 A. L. R. 380, 28 A. L. R.
1243.

Collateral References.
Principal and Agente::>39.
2 C.J.S. Agency § 123.

57-1-10. After-acquired title passes.-lf
any person shall hereafter
convey any real estate by conveyance purporting to convey the same in
fee simple absolute, and shall not at the time of such conveyance have the
legal estate in such real estate, but shall afterwards acquire the same,
the legal estate subsequently acquired shall immediately pass to the grantee,
his
successors or assigns, and such conveyance shall be as valid as if
such legal estate had been in tho grantor at the time of the conveyance.
History:
R. S. 1898 & C. L. 1907, § 1979;
C. L. 1917, § 4879; R. S. 1933 &: C. 1943,
78-1-9.

claim to property described in deed wltpi;
he subsequently
acquired
title thereto.
Wall v. Utah Cop1rnr Co., 277 F. 55.

Cross-References.

Collateral References.

After-acquired
ings, 75-10-18.
Title acquired
of will, 74-1-37.

title

in probate

proceeu-

after

devise under

Deeds€:=>116; Estoppel<s:=>37.
26 C.J.S. Deeds § 105; 31 C.J.S. Estoppel
§ 22.
After-acquired
title, 23 Am. Jnr. 2d 326
ct seq., Deeds § 294 et seq.

terms

After-acquired title.
vVliere one who conveyed
coal lanrls
subsequently
acquired
title to lands b~patent,
after-acquired
title
inured
to
grantee. Ketchum v. Pleasant Valley C0,,1
Co., 257 l!'. 274, cert. den. 250 U. S. 668,
63 L. Ed. 1198, 40 S. Ct. 14, appeal dismissed 254 U. S. 616, 65 L. Ed. 440, 41 8.
Ct. 147.
Under this section, one who
coal lands before he has applied to
government
to purchase the same conveys
a good title thereto. Ketchum Coal Co. ,.
Pleasant Valley Coal Co., 50 U. 395, Hl/:
P. 86.

Estoppel.
-where grantor
purporting
to convey
title to mining claims described them in
his deed by name of claim and survey
number, he was estopped from making an:,

After-acquired
title, doctrine as between
one who took before and one who took
after common grantor
or mortgagor
acquired title, 25 A. L. R. 83.
Contractual
waiver
of after-acquired
homestead exemption, 82 A. L. R. 2,d 982.
Estoppel to set up subsequently acquired
title as applicable to conveyance by exec,
utor, administrator
or testamentary
trustee, 93 A. L. R. 231.
Nature
of con.veyance
or co,venants
which will create estoppel to assert afteracquired title or interest in real
58 A. L. R. 345, 144 A. L. R.
Property
insurance,
or public liability
insnrance, as covering, in absence of express provision, after,acquired
premises or
realty,
or subsequent
aduitions
to described realty, 18 A. L. R. 3<1 795.

57-1-11. Claimant out of possession may convey.-Any
person claiming
title to any real estate may, notwithstanding
there may be an ad-verse
possession thereof, sell and convey his interest therein in the same manner
and with the same effect as if he were in the actual possession thereof.
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History: R. S. 1898 & C. L. 1907, § 1980;
C. L. 1917, § 4880; R. S. 1933 & C. 1943,
78-1-10.

Collateral References.
Champerty and Maintenance<ll=::>7(1).
14 C.J.S. Champerty
and Maintenance
§ 30.

57-1-12. Form of warranty deed-Effect.-Conveyances
be substantially in the following form:
WARRANTY

of land may

DEED

.................... (here insert name), grantor, of .................... (insert place of
residence), hereby conveys and warrants to -····--·-·······--·· (insert name),
grantee, of .................... (insert place of residence), for the sum of ............
dollars, the following described tract .................... of land in ................... .
County, Utah, to wit: (here describe the premises).
Witness

the hand

of said grantor

this ............ day of .................... ,

19 ............ .

Such deed when executed as required by law shall have the effect of
a conveyance in fee simple to the grantee, his heirs and assigns, of the
premises therein named, together with all the appurtenances, rights and
privileges thereunto belonging, with covenants from the grantor, his heirs
and personal representatives,
that he is lawfully seised of the premises;
that he has good right to convey the same; that he guarantees the grantee,
his heirs and assigns in the quiet possession thereof; that the premises are
free from all encumbrances; and that the grantor, his heirs and personal
representatives
will forever warrant and defend the title thereof in the
grantee, his heirs and assigns against all lawful claims whatsoever. Any
exceptions to such covenants may be briefly inserted in such deed following
the description of the land.
History:
R. S. 1898 & C. L. 1907, § 1981;
C. L. 1917, § 4881; R. S. 1933 & C. 1943,
78-1-11.
Actions for breach of warranty.
Where paramount
title is in sovereign,
purchaser may yield to that title, and such
yielding constitutes
constructive
eviction
which will support action on covenant of
warranty.
East Canyon Land & Stock Co.
v. Davis & Weber Counties Canal Co., 65
U. 560, 238 P. 280.
In an action by a grantee against his
grantor for breach of warranty because in
a quiet title action between the grantor
and a third person, the title was quieted
in the third person, the grantor cannot
assert the defense that because the third
party had filed no lis pendens the grantee
was not bound by the earlier
deeree.
Briggs v. Hess, 122 U. 559, 252 P. 2d 538.

Appurtenances.
On severance of estate by sale of part
thereof, all easements of permanent char•
acter that have been created in favor of

land sold, and which are open and plain
to be seen, and are reasonably necessary
for its use and convenient
enjoyment,
unless expressly reserved by grantees, pa.ss
as appurtenances
to land; cement walk
constructed in front of several lots which
was used as ea.sement in connection with
use and occupation of lots passed as an
appurtenance to lots on sale thereof. Rollo
v. Nelson, 34 U. 116, 96 P. 263, 26 L. R. A.
(N.S.) 315, distinguished
in 90 U. 544,
63 P. 2d 251 and 11 U. (2d) 326, 358 P.
2d 909.
A warranty deed conveys the fee simple
title "together with all the appurtenances,
rights and privileges thereunto belonging,"
by force of this section, unless some rights
are reserved by the terms of the conveyance. Accordingly, deed conveyed the pre•
scriptive right to conduct water through
ditch along the right of way without any
mention of such right, because such ease•
ment for an appurtenant
water right is an
appurtenance
to the land. Petrofesa
v.
Denver & Rio Grande Western R. Co., 110
U. 109, 169 P. 2d 808.
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Construction
of deed.
'rhe term "encumbrance,"
as used in
deed of conveyance, means every right to
or interest
in land which may exist in
third persons, to diminution
of value of
land, but consistent with passing of fee by
conveyance.
Boothe v. Wyatt, 54 U. 550,
183 P. 323.
Deed executed by seller to his wife after
execution of another deed to same realtv
to contract purchaser, the latter deed to be
delivered to purchaser
after all monthly
payments
of purchase
price had been
made, showed intention by seller that his
wife have the monthly
payments
since
that was the only right and privilege
which he had and, hence, could convey.
Dineris v. Phelan, 62 U. 387, 219 P. 1114.
Quitclaim deeds do not imply the conveyance of any particular
interest in the
property.
Grantee acquires only interest
of his grantor, "be that interest what it
may." Nix v. Tooele County, 101 U. 84,
118 P. 2d 376.
Covenant against encumbrances.
Where defendant's
deed to plaintiffs was
in the statutory
form and excepted from
the covenant
against
encumbrances
only
"deed restrictions
and easements
of record," an open irrigation
ditch which ,rn~
a prescriptive
easement and not of record
was not excepted from the covenant. Jones
v. Grow Investment
& Mortgage Co., 11 "C.
(2d) 326, 358 P. 2d 909.
With the possible exception
of public
easements
that are apparent,
permanent
and irremediable,
mere knowledge of the
encumbrance
is not sufficient to exclude it
from the operation of the covenant against
encumbrances.
Jones v. Grow Investment
& Mortgage Co., 11 U. (2d) 326, 358 P. 2d
909.
Covenants running with land.
The question as to what covenants rm1
with the land is a matter of general real
property law. It may be stated, however.
that personal covenants do not pass to a
snbseqnent grantee, except by assignruen I.
IL T. & C. Co. v. Whitehouse, 47 U. 3:.:.
J 54 P. 950, L. R. A. 1916D, 611.
A parol agreement in no event runs with
the land. Knight
v. Southern Pac. Co.,
52 U. 42, 172 P. 689.
Covenants of general warranty
and for
quiet enjoyment
are covenants
running
with the land. Yan Cott v. Jacklin, 63 U.
412, 226 P. 460; East Canyon Laud &
Stock Co. v. Davis & Weber Counties
Canal Co., 65 U. 560, 238 P. 280.

Defenses.
Covenants of warranty
for quiet 011jo,,·ment are inserted in ,leeds of conveyance
for protection of purchaser as against any
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defect of title, and he has a right to rely
on the deed as written as against Yerhn l
statements
to the contrary, so that in ac•
tion by purchaser who hall been evicted
from a part of land included in the description in the deed, against person who
had conveyed land to purchaser's grantor,
defense that boundary
line ·was plainly
marked
upon the ground
was without
merit, since allo,vance
of such defense
would have been same as permitting
variation of deed by parol. Yan Cott v. Jacklin, 63 U. 412, 226 P. 460.

Determination of character of instrument.
An instrument which contains the names
of the parties to it, the consideration,
and
a description
of the property is a deed,
even if the description is not by metes and
bounds or by numbers, but hy reference to
another deed then on record. These elements, taken with the words "gift" and
"deed," are sufficient to constitute
the
writing a deed of conveyance.
Cereghino
v. Einberg, 4 U. 514, 11 P. 568.
\Vhether an instrument is a deed of conveyance or a power of attorney
depends
upon the intention
of the parties as expressed therein.
Coltharp v. Coltharp, 48
U. 389, 160 P. 121.

Effect of warranty deed.
In action by vendor against third-party
purchaser of real estate which had been
conveyed to original vendee by warranty
deed. contention that vendor had vendors'
lien to assert against third-party
purchaser
was without merit since warranty
deed
conveyed fee simple title. Pollei v. Burger,
23 U. (2d) 381, 464 P. 2d 377.

Evidence.
Where there was latent ambiguity as to
existence of ditch and right of way as
appurtenant
to land conveyed by deed,
parol evidence was admissible.
Egelund v.
Fayter, 51 U. 579, 172 P. 313, distfoguished
in 82, 'C'. 316, 24 P. 2d 38°1.
.
Where deed, while conveying appurtenances as matter of law, was silent as to
just what appurtenances
were, lat8nt ambiguity existed which could be explained
by parol testimony.
\Vade v. Dorins, 52
U. 310, 173 P. 564.
Evidence is admissible to establish what
was appurtenant
to property under statutory form of deed, which has effect of
passing all appurtenances
to property, as
not varying terms of written instrument.
Adamson v. Brockbank, 112 U. 52, 185 P.
2d 264.
Liability of grantor.
Grantm· of warranty <1ee<lhehl liahle for
all damages sustained by grantee by reaHou of encumbrance
of materialman's
lien
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against premises.
550, 183 P. 323.

Boothe

v. Wyatt,

54 U.

Limitation
of actions.
In action on covenant of warrnnty, statute of limitations
begins to run from
time of eviction; action premised on fact
that paramount title was in United States
was timely where commenced within year
after purchaser
found that title• was in
sovereign. East Canyon Land & Stock Co.
v. Davis & ·weber Counties Canal Co., 65
U. 560, 238 P. 280.
A covenant
against
encumbrances
in
warranty
deed is, in effect, a. covenant to
indemnify
where encumbrance
is charge
or lien against land which can be extinguished by payment, and hence statute of
limitations
begins to run when grantee is
damnified so that action by grantee
to
recover amount paid to extinguish tax lien
brought within six years from time of payment, but more than six years from time
deed was given, was not barred by limitations. Soderberg v. Holt, 86 U. 485, 46 P.
2d 428, 99 A. L. R. 1041.

Merger.
Where grantee had notice that merger
of legal and equitable
title was not intended by quitclaim deed from holder of
legal title to mortgagee
who had instituted foreclosure
action, warranty
deed
could not be relied upon to establish such
merger. O'Reilly v. McLean, 84 U. 551, 37
P. 2d 770.
Presumptions.
Possession under deed regular upon its
face carries with it presumption
of regularity notwithstanding
it was not recorded
until after death of grantor. In re Helin's
Estate, 55 U. 572, 188 P. 633.
Warranty
deed absolute in form is presumed to convey fee,simple
title. or at
least whatever title grantor has. Bybee v.
Stuart, 112 U. 462, 189 P. 2d ll8.
Signature.
The signing of the deed by a witness is
an essential part of the deed as against a
stranger even though it is acknowledged.
Tarpey v. Desert Salt Co., 5 U. 205, 14 P.
338.
Water rights.
Deed of general warranty
of quiet and
peaceable
possession
does not warrant
water rights unless they are appurtenant
to land conveyed.
George v. Robison, 23
U. 79, 63 P. 819, distinguished
in 64 U.
114, 22.8 P. 748 and 2 U. (2d) 93, 269 P. 2d
859.
Way of necessity.
Where subdivider of farm land into city
lots conveys separate
lots to different

persons by warranty
deeds, purchaser
of
second lot cannot assert right to use of
irrigation
ditch passing through first purchaser's lot, either on theory that subdivider reserved easement by implication or
that second purchaser could assert "way of
necessity" under common law for passage
of waters over private lands, in view of
C. 1943, §§ 100-1-6 and 104-61-1 (5), (731-6, 78-34-1) giving right of eminent domain in such cases. Alcorn v. Reading, 66
U. 509, 243 P. 922. To the extent that this
case holds that there can be no easement
by implied grant because of right to condemn, it is overruled, true test being reasonable necessity existing therefor.
Adamson v. Brockbank, ll2 U. 52, 185 P. 2d 264.
One claiming "way of necessity" across
another's
lands has burden
of showing
that another way could not be had without
unreasonable labor and expense. Alcorn v.
Reading, 66 U. 509, 243 P. 922. To the
extent that this case holds that there can
be no easement by implied grant because
of right to condemn, it is overruled, true
test being reasonable
necessity
existing
therefor.
Adamson v. Brockbank,
112 U.
52, 185 P. 2d 264.
Reservation of easement of right of way
in deed conveying land is equivalent
for
purpose of creation of easement to an express grant of easement by grantee
of
land, and latter
and his successors
in
interest may be restrained
from interfering with use of way by successors in interest of grantor.
Brown v. Christopher,
67 U. 278, 247 P. 503.

Words of conveyance.
Deed of assignment
of realty, containing words "grant,
bargain,
sell, convey
assign, and deliver to party of second
part," is sufficient to convey fee-simple
interest without use of words of inheritance, such as "heirs." Wilson v. Sullivan,
17 U. 341, 53 P. 994.
Collateral References.
Deeds,g:;;:,.29,
26 C.J.S. Deeds§ 22.
Formal requisites, 23 Am. Jur. 2d 99 et
seq., Deeds § 32 et seq.
Boundaries,
measurement
in horizontal
line or along surface or contour, 80 A. L.
R. 2d 1208.
Boundaries, rights and remedies in case
of encroachment
of trees, shrubbery,
or
other vegetation
ac1·oss, 76 A. L. R. lll,
123 A. L. R. 950, 18 A. L. R. 2d 443.
Boundary
line, establishment
by oral
agreement
or acquiescence,
69 A. L. R.
1430, ll3 A. L. R. 421.
Boundary
under conveyance
bordering
on railroad right of way, 85 A. L. R. 404.
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Conelusiveness
of manual t1eliverv of
clee<l to grantee as an effective legai delivery, 141 A. L. R. 305.
Conflict between granting ant1 habendum
clauses as to estate conveyed, 84 A. L. R.
1054, 58 A. L. R. 2d 1374.
Covenants:
---acquiescence
in violations as to some
lots as waiver of right to insist upon enforcement as to others, 85 A. L. R. 936.
-affirmative
covenants as running with
land, 41 A. L. R. 1363, 102 A. L. R. i81,
118 A_ L. R. 982, 68 A. L. R. 2d 1032
-agreement
between real estate owners
restricting
use of property as within contemplation of recording laws, 4 A L. R. 2d
1419.
-agreement
111respect of water rights
in stream as creating a mere personal obligal ion, covenant running with the land, or
an easement, 127 A. L. R. 835.
-benefit
of provision in deed which limits or qualifies grant or reservation
of
mineral rights, as passing to subsequent
grantee or encumbrancer
of land, upon the
theory that it is a covenant running with
the land, or upon the ground that it creates an interest in the land and passes as
such, 158 ~,\_, L. R. 818.
-billboards
or advertising
display as
violating, 41 A. L. R. 760.
-breach
of covenant
for quiet enjoyment in lease, 41 A. L. R. 2d 1414.
-breach
of covenant
which does not
run with the land as affecting right of
remote grantee to recover under separate
covenant that does, ,15 A. L. R. 513.
-building
side line restrictive
covenants, 36 A. L. R. 2d 861.
-cats,
restrictive
covenant as to keeping, 73 :,\_. L. R. 2d 1040.
-change
of conditions
subsequent
to
enforcing, 76 A. L_ R. 1358.
-change
of neighborhood
in restricted
district as affecting restrictive
covenant,
4 A. L. R. 2d llll.
-construction
and effect of restrictive
covenant in deed or conveyance
specifically prohibiting or limiting the keeping of
animals, such as livestock, fowl, etc., on
the premises, 89 A. L. R. 2d 990.
-construction
of covenant or condition
in conveyance of land relating to "permanent"' maintenance
or location of building
or other structure, 7 A. L. R. 3d 650.
-continued
use of property for burial
purposes as a condition subsequent
of a
convevance or det1icntion of land for that
purpoie, 47 A. L. R. 1174.
-covenant
in deed restricting
material
to be used in building construction,
41 A.
L. R. 3d 1290.
-covenant
restricting
use of land, made
for purpose of guarding against competi•
ti.on, as running with land, 25 A. L. R. 3d
897.
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-discriminating
against persons 011 :weouut of raee, color, or religion, 3 A. L. R.
2d 466.
-distinction
between conclitfon and covenant in grant of laud for church purposes,
7 A. L. R. 1429.
-duration
when not expressly
stated,
95 A. L. R. 458.
-easement
as breach of covenant ngainst
encumbrances, 64 A. L. R. 1479.
-encumbrance
unc1ischargec1 and unenforced as affecting
rights and damages
under covenant against encumbrances,
44
A. L. R. 410.
-equitable
or incipient
easement
as
breach of covenant against encumbrances,
16 A. L. R. 1066.
-express
covenant restricting
property
conveyed as raising a corresponding
implied covenant as to property retained by
the grantor, 60 i\.. L. R. 1216, 144 A. L. R.
916.
--garage
as part of house with which it
is physically connected within zoning regulations or restrictive
covenant, 7 A. L. R.
2d 593.
-grant
of right of way over restricted
property as violation, 25 A. L. R. 2d 904.
-hospital,
sanitarium,
home for aged,
nursing home, or the like as violation of
restrictive
covenant, 94 A. L. R. 2d 72G.
-implied
covenant by lessor to put lessee in possession, 70 A. L. R. 151.
-implied
covenant in conveyance with
reference to map, plat, or blueprint as to
size of remaining lots or against further
subdivision thereof, 57 A. L. R. 764.
-imposed
by deed or plat as affected by
antecedent
mortgage
or other lien llpou
the property or release from or enfornement thereof, 119 A. L. R. 1117.
-incidental
use of dwelling for business
or professional
purposes as violation
of
covenant restricting use to residential purposes, 21 A. L. R. 3d 641.
-liability
of grantor in deed with covenants. for expense of grantee's sL1ccessful
litigation
with third party, 105 A. L. R.
729.
-multiple
residence as violation of restrictive covenant, 14 A. L. R. 2<1 13i6.
-outstanding
right of dower as breach
of covenant
of title or against
encumbrances in deed or mortgage of real estate,
141 A. L. R. 482.
-outstanding
title or claim in grantee
as breach of covenant in deed, 10 A. L. R.
441.
--part of structure that must be bevoud
line to amount to violation of building-line
restriction,
55 A. L. R. 332, 172 A. L R.
1324.
-personal
covenant in recorded deed as
enforceable
against
grantee's
lessee or
successor, 23 A. L. R. 2d 520.
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-provisions
of deed restricting type of
buildings or other use of property,
as
covenant or condition, 142 A. L. R. 197.
-recovery
of litigation
expenses allegedly incurred as result of breach of
covenant not to sue, 30 A. L. R. 3d 1433.
-remedy
of grantee in possession under
deed with covenants
of title, inclependently of an action on covenants, where
grantor's title defective, 65 A. L. R. 1142.
-restriction
forbidding manufacture
or
sale of liquor as breach of covenant of
title or against encumbrances, or as negativing marketable title, 51 A. L. R. 1460.
-restrictive
covenant as to height of
structure or building, 92 A. L. R. 2d 878.
-restrictive
covenants
as affecting
fences, or walls or hedges similar thereto,
23 A. L. R. 2d 937.
-right
of one not otherwise damaged
by violation to relief on theory restriction
reduced price received for property
affected, 66 A. L. R. 1324.
-scope
of term "house" in restrictive
covenant, 47 A. L. R. 961.
-structure
intended as an outbuilding,
but temporarily
used as a residence, as
breach, 60 A. L. R. 253.
-tea room or other place of refreshment
as violation, 57 A. L. R. 411.
-"tourist
home" or tourist camp as violation of restrictive covenant as to use of
real property, 127 A. L. R. 853.
-unfounded
outstanding
claims to or
against real property as breach of covenants of deed, 5 A. L. R. 1084.
-unpaid
public improvement as breach
of covenant or defect in vendor's title,
72 A. L. R. 302.
-use of premises for parking place as a
violation of restrictive covenant, 80 A. L.
R. 2d 1258.
-use
of property by college fraternity
or sorority
as violation
of restrictive
covenant, 7 A. L. R. 2d 436.
-use of trailer or similar structure for
residence purposes as within limitation of
restrictive
covenant, zoning provision, or
building regulation, 96, A. L. R. 2d 232.
-validity
and construction
of restrictive covenant
controlling
architectural
style of buildings to be erected on property, 47 A. L. R. 3d 1232.
-validity
and construction
of restrictive covenant requiring
consent to construction on lot, 40 A. L. R. 3d 864.
-validity,
construction,
and effect of
contractual provision regarding future revocation or modification of covenant restricting use of real property, 4 A. L. R.
3d 570.
-what
constitutes
a "building" within
restrictive covenant, 18 A. L. R. 3d 850.
-what
is a "manufacturing''
business or
enterprise within covenant restricting
use
of real property, 81 A. L. R. 1047.

-zoning
law, effect on restrictions,
54
A. L. R. 843.
Deeds:
-as conveying fee or easement, 136 A.
L. R. 379.
-as
passing right to proceeds of condemnation
proceedings
pending at time
made, 82 A. L. R. 1063.
-concealment,
misrepresentation
or mistake as regards identity
of person for
whom property is purchased as ground for
cancellation of deed, 6 A. L. R. 2d 8.12.
-conclusiveness
of manual delivery of
deed to grantee, 56 A. L. R. 746, 141 A. L.
R. 305.
-conditions
or covenants in deed of
property
for streets relating to use of
property or street, 69 A. L. R. 1047.
-conflict
between granting and habendum clauses as to estate conveyed, 84 A.
L. R. 1054, 58 A. L. R. 2d 1374.
-consideration
of support of grantor as
creating an estate, upon condition or a
conditional limitation, 76 A. L. R. 742.
-conveyance
in consideration
of support as creating lien or charge upon the
land conveyed, 64 A. L. R. 1250.
-deed
as imposing upon vendee obligations additional to, or as superseding or
merging obligations imposed by, antecedent contract, 52 A. L. R. 2d 647.
-deed
as superseding, or merging, provisions of antecedent
contract imposing
obligations upon the vendor, 84 A. L. R.
1008, 38 A. L. R. 2d 1310.
-deed
or mortgage of real estate as
affecting right to oil and gas or royalty
interest under existing lease, 94 A. L. R.
960, 140 A. L. R. 1280.
-deed to railroad company as conveying
fee or easement, 6 A. L. R. 3d 973.
-delivery
of deed as condition on obtaining signature of another as grantor,
140 A. L. R. 265.
-delivery
to third person to be delivered to grantee after grantor's death, 52
A. L. R. 1222.
-delivery
without manual transfer
or
record, 129 A. L. R. 11, 87 A. L. R. 2d 787.
-deposit
in mail as delivery, 5 A. L. R.
1664.
-description
of land in deed or mortgage by reference
to map, plat, plan,
sketch, or diagram
as prevailing
over
description by words, 130 A. L. R. 643.
-description
with reference to highway
as carrying title to center or side of highway, 49 A. L. R. 2d 982.
-designating
grantee in deed or mortgage by firm name, 1 A. L. R. 564, 8 A. L.
R. 493.
-effect of deed in which the word "trustee" follows the name of grar,tee but does
not set out terms of trust or name the
beneficiary, 137 A. L. R. 460.
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-effect
of prov1s10n in deed purporting
to accept or reserve a right in the grantor
in respect of land or interest
which he
does not own, 136 A. L. R. 644.
-effect
of supplying
of description
of
property
conveyed
after manual delivery
of deed or mortgage,
11 A. L. R. 2d 1372.
-effect
of unauthorized
delivery
or
fraudulent
procurement
of escrow on title
or interest in property, 54 A. L. R. 1246.
-effect
on validity and character
of instrument
in form of deed of provisions
indicating
an intention
to postpone or limit the rights of grantee until after death
of grantor, 31 A. L. R. 2d 532.
-executed
in blank
as to name of
grantee,
175 A. L. R. 1294.
-execution
in representative
or fiduciary capacity
as estoppel of one in his
individual
capacity,
64 A. L. R. 1556.
-inconsistency
between
description
of
land in instruments
conveying
same or
affecting
title thereto
and description
in
another
instrument
referred
to therein,
134 A. L. R. 1041.
-instrument
conveying
land, minerals,
or mineral rights as raising implied obligation to drill and develop for oil and gas,
137 A. L. R. 415.
-joining
in instrument
as ratification
of or estoppel as to prior ineffective
instrument affecting real property, 7 A. L. R.
2d 294.
-legal
significance
and effect of phrase
"more or less" in a deed of real property,
70 A. L. R. 368.
-liability
of grantee assuming mortgage
to grantor, 97 A. L. R. 1076.
-location
of division line as affected by
street, 6 A. L. R. 1165.
-meaning
of term "dwelling"
or "dwelling house" or "house," as used in the conveyance or exception or reservation
clause,
38 A. L. R. 3d 1419.
-nature
of deed which may be required
of vendor who is unable to convev title for
which he has contracted,
13 A.· L. R. 2d
1462.
-nature
of estate conveyetl by deed for
park or playground
purposes, 15 A. L. R.
2d 975.
-oil,
gas or other mineral rights in land
as affected
by language
in conyeyance
specifying
purpose for which property
is
to be used, 39 A. L. R. 1340.
-outstanding
interest
of unknown heir
as affecting title under or through conveyance by known heirs, 38 A. L. R. 1061.
-parol
evidence in relation to assumption of mortgage debt by grantee of mortgaged property,
143 A. L. R. 548.
-particular
description
as prevailing
over general, 72 A. L. R. 410.
-personal
obligation
of purchaser
oi'
property for mortgage debt as arising from

transaction
or agreement
between
mOTtgagee and purchaser
who did not assume
mortgage, 94 A. L. R. 1329.
-placed
in escrow to be ilelivered
to
grantee upon failure to pay debt clue him
as mortgage, 65 A. L. R. 120.
-presumption
of delivery where deed is
given by grantor to third person or comes
into possession
of grantee
through
third
person, 124 A. L. R. 462.
-promise
to, furnish
separate
instrument of guaranty
or title as clepenclent or
independent
covenant, 48 A. L. R. 371.
-protection
as against third persons of
grantor tricked into delivering
deed without getting
cash payment
contempla tecl,
57 A. L. R. 759.
-provision
in deed attempting
to make
reservation
or exception in favor of grantor's spouse, 129 A. L. R. 310.
-quantum
of estate granted by a cleecl
as affected by covenant, 47 A. L. R. 869.
-quantum
of estate passing to grantee
as affected by language purporting
to express his intention
that property
is to go
to third person upon his death, 5~ A. L. R.
540.
-recovery
by vendee
of money paicl
under mistake of fact as to vendor's title,
36 A. L. R. 482.
-reference
in deed or mortgage to p1·0portion of larger tract, inconsistent
with
other terms <lescriptive
of property
covered, 127 A. L. R. 1040.
-reference
to tree, or similar
monument, as giving title to center thereof, 2
A. L. R. 1428.
-relief
in equity from deed on ground
of intoxication,
6 A. L. R. 331.
-reservation
by grantor of the right to
require payment
for existing
party wnll
when used, 52 A. L. R. 494.
-reservation
of right to hunt and fish
with like right to grantee as limiting right
of grantee to actual owners of l::rnd, 32 A.
L. R. 1533.
-reservation
of vendor's
lien as preventing
severance
of estate
in mineral
from estate in surface by deed otherwise
having that effect, 29
L. R. 618.
-reservation
or exception
in <leed in
fa var of stranger, 88 A. L. R. 2d 1199.
-right
of child en ventre sa mere to
take under conveyance or devise of present
interest to parent and children, 50 A. L. R.
619.
-right
of present
claimant
of title as
against
original
or intermediate
grantor
to reformation
to correct error in rlescription common to conveyances
in chain of
title, 89 A. L. R. 1444.
-right
of reformation
of conveyance
as
depending upon consideration,
69 A. L. R.
423, 128 A. L. R. 1299.
-rights
and remedies
upon de;ith, in
lifetime of grantor, of grantee in cleeil in

A:
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consideration
of future support, 34 A. L.
R. 136.
-rights
and remedies where depositary
fails or refuses to deliver instrument
or
property placed in escrow notwithstanding performance of conditions of delivery,
95 A. L. R. 293.
-rights
as between grantees in severalty of Jots or parts of same tract where
actual measurements
vary from those
given in the deeds or indicated on map or
plat, 97 A. L. R. 1227.
-specific
description with reference to
water
as marking
extent
of grantee's
ownership of submerged land and shore,
74 A. L. R. 597.
-sufficiency
and construction of description in deed or mortgage as "all" of grantor's property, or "all" of his property in
certain locality, 55 A. L. R. 162.
-what
are "minerals" within deed, lease
or license, 17 A. L. R. 156, 86 A. L. R.
983.
-written
matter as controlling printed
matter in construction of deed, 37 A. L. R.
2d 820.
Duty of vendor of real property to disclose to purchaser condition of building
thereon which affects health or safety of
persons using same, 141 A. L. R. 967.
Easement by prescription for use of land
near boundary line, 58 A. L. R. 1037.
Effect of filing affidavit
of forgery
against ancient deed, 18 A. L. R. 908.
Estoppel of wife (or her privies) who
joins in husband's
deed or mortgage to
assert title or interest, other than dower
or homestead rights, superior to that of
grantee or mortgagee, 107 A. L. R. 309.
Failure or delay of original grantee to
assert or exercise right of way by necessity as precluding subsequent assertion or
exercise, 133 A. L. R. 1393.
Fixtures:
-agreement
with landowner
that articles shall not become, as affecting rights
of subsequent purchaser or mortgagee of
land, 58 A. L. R. 1352.
-air-conditioning
plant, equipment, apparatus, or the like, 43 A. L. R. 2d 1378.
-amusement
apparatus or device, 41 A.
L. R. 2d 664.
-appliances,
accessories, pipes, or other
articles connected with plumbing, 52 A. L.
R. 2d 22-2.
-carpets,
linoleum or the like, 55 A. L.
R. 2d 1044.
-constructive
annexation,
for purpose
of law, of fixtures where articles or parts
not in themselves physically annexed are
used in connection
or association
with
articles or parts that are so annexed, 109
A. L. R. 1424.
-cotton
gin, 70 A. L. R. 1128.
-damages
for wrongful removal or destruction, 69 A. L. R. 914.

-doctrine
of constructive annexation as
applied to plumbing material and heating
apparatus
delivered to premises but not
installed, 10 A. L. R. 2d 207.
-electric
fan, 62 A. L. R. 251.
-electric
range, 57 A. L. R. 2d 1103.
-electronic
computing equipment, 6 A.
L. R. 3d 497.
-estoppel
to assert that article
annexed to realty is or is not a fixture, 60
A. L. R. 2d 1209.
-garage,
36 A. L. R. 1519.
-gas range, 7 A. L. R. 1578.
-parol
exception of fixtures from conveyance or lease, 29· A. L. R. 3d 1441.
-pavement,
flooring, platform,
walks,
and the like, 13 A. L. R. 1454.
-pipe organ, 62 A. L. R. 368.
-refrigerator
or refrigerating
plant, 64
A. L. R. 1222, 169 A. L. R. 478.
-right
of conditional seller to claim lien
on realty, 58 A. L. R. 1121.
-right
of seller retaining title or lien as
against purchasers or encumbrancers of the
realty, lll A. L. R. 362, 141 A. L. R. 1283.
-sprinkler
system, 19 A. L. R. 2d 1300.
-spur or switch track, 21 A. L. R. 1089.
Fraud predicated upon misrepresentation
by grantee or transferee regarding grantor's or transferor's title, 136 A. L. R. 1299.
Grantee's oral promise to grantor as giving rise to trust, 129 A. L. R. 689, 159 A.
L. R. 997.
Grantor's continued possession of land
after execution of deed as notice of his
claim adverse to title conveyed, 105 A. L.
R. 845.
Marketable title, 57 A. L. R. 1253.
Misrepresentation
as to loan commitment on real estate as ground of action,
counterclaim,
or rescission by vendor, 14
A. L. R. 2d 1347.
Payment or tender of unpaid pm·chase
money as condition precedent to the right
of a purchaser of land t<> rescind on t.he
ground of defects in or want of title, 40
A. L. R. 693.
Presumption
or circumstantial
evidence
to establish missing link in chain of title,
67 A. L. R. 1333.
Priority as between a purchaser of notes
given under a contract for the sale of land
and a mortgagee
or grantee
from the
vendor, 35 A. L. R. 28.
Purported conveyance or transfer, based
on consideration,
which is ineffective to
transfer the property, as subject of constructive trust, based on transferor's
duty
to complete the transfer, 12 A. L. R. 2d
961.
Release of possibility of reverter, 38 A.
L.R.llll.
Right of action to restore lost deed, 31
A. L. R. 552.
Right of vendee prior to time fixed by
contract for conveyance to complain of
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encumbrances
or defects in title, 109 A. L.
R. 242.
Signature
with lead pencil, 8 A. L. R.
1339.
Statement
as to use being made or intended to be made of lands excepted or
reserved from conveyance
as limiting effect of exception or reservation,
139 A. L.
R. 1339.
"Surface,"
meaning as employed in conveyance or devise, 31 A. L. R. 1530.
Term "land"
or "real property"
employed in contract or conveyance as covering mineral interests
constructively
severed from the land, 123 A. L. R. 848.
Use or exploitation
of property
for a
purpose other than, but not exclusive of,
use specified by a deed creating a determinable foe or a fee simple subject to condition subsequent,
137 A. L. R. 639.
Validity and effect of con tract or deed
which purports
to cover or conyey an
undivided
interest in land without specifying the amount of the interest,
123 A.
L. R. 912.

57-1-13

Validity and effect of conveyance of interest remaining
in grantor upon conveyance of a fee subject
to a conditional
limitation,
or terminable
upon breach of
a condition subsequent, 53 A. L. R. 2d 2:>L
Validity and effect of deed which purports to convey specified acreage or (Juantity of land out of larger tract, with or
without right of selection expressed, 117
A. L. R. 1071.
Validity
and effect of reservation
in
deed of the right to proceeds, or pa rt of
the proceeds, of a future sale or condemnation of the property or part thereof, 123
A. L. R. 1474.
Validity, construction
and effect of provisions in deed from one spouse to other
by which title was to revert in event o"
conditions affecting marital relations,
116
A. L. R. 1400.
Waiver of breach of condition
subsequent in instrument
conveying title to real
property, 39 A. L. R. 2d 1116.
Which
of conflicting
descriptions
in
deeds or mortgages
of extent of interest
conveyed prevails, 115 A. L. R. 192.

57-1-13. Form of quitclaim deed-Effect.-Conveyances
in the following form:

of land

may

also be substantially

QUITCLAIM

DEED

____________________
(here insert name), grantor, of ____________________
(insert place of
residence),
hereby quitclaims to ____________________
(insert name), grantee, of
___________________
(here insert place of residence), for the sum of __________
dollars,
the following described tract ____________________
of land in ____________________
County,
Utah, to wit: (here describe the premises).
-witness the hand of said grantor this
day of __________________
-,
19 ____________
_
Such deed when executed as required by law shall have the effect of a
conveyance of all right, title, interest and estate of the grantor in and
to the premises therein described and all rights, privileges and appurtenances thereunto belonging, at the date of such conveyance.
History:
R. S. 1898 & C. L. 1907, § 1982;
C. L. 1917, § 4882; R. S. 1933 & C. 1943,
78-1-12.

After-acquired title.
Quitclaim deed operates to convey estate
of grantor "at the date of such conveyance,"
and does not convey an a!teracquiTed title. Duncan v. Hemmelwnght,
112 U. 262, 186 P. 2d 965.
An after-acquired
title does not pass by
a quitclaim deed. Dowse v. Kammerman,
122 U. 85, 246 P. 2d 881.
A quitclaim
deed does not raise an estoppel as to an after-acquired
title. Dowse
v. Kammerman,
122 U. 85, 246 P. 2d 881.

Force and effect of section.
Statutory
form of quitclaim
deed is
permissive
only, and use of WOl'ds "remise, release and quitclaim"
in deed to
mining claim passed all of grantor's title.
Ruthraff v. Silver King Western Min. &
Mill. Co., 95 U. 279, 80 P. 2d 338, distinguished in 112 U. 52, 185 P. 2d 264.
Quitclaim deeds do not imply the conveyance of any particular
interest in the
property.
Grantee acquires only interest
of his grantor, "be that interest what it
may." Nix v. Tooele County, 101 U. 8+,
USP.
2d 376.
The fact that a grantee who had pmcured a quitclaim deed did nothing what-
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soever to indicate a claim of ownership in
the property,
or to protect
it, that be
stood by and let the taxes go delinquent,
and that he permitted the grantor to purchase the outstanding
tax title, and to
continue to pay the taxes for 32 years,
can most reasonably
be interpreted
as
indicating
that the grantor did not actually convey to the grantee, and that the
deed was for some other purpose. N 01·thcrest, Inc. v. Walker Bank & Trust Co.,
122 U. 268, 248 P. 2d 692.
Our statute requires no word of art to
quitclaim.
In construing
whether an instrument passes title, each case stands on
its own words, combinations
thereof, re-

citals, and other attendant
facts, liaviug
in mind the rule that generally the instrument is construed in favor of the grantee.
Meagher v. Uintah Gas Co., 123 U. 123, 255
P. 2d 989.

Collateral References.
Deedsc$c;o29.
26 C.J.S. Deeds § 22.
Formal requisites, 23 Am. Jur.
seq., Deeds § 32 et seq.

Rights or interests covered by quitclaim
deed, 44 A. L. R. 1266, 162 A. L. R. 556.
Test of conveyance
as quitclaim
or
otherwise, 3 A. L. R. 945.

57-1-14. Form of mortgage-Effect.-A
stantially

2d 99 et

mortgage

of land may be sub-

in the following form:

MORTGAGE
____________________
(here insert name), mortgagor, of ____________________
(insert place of
residence), hereby mortgages to -------·----------·(insert name), mortgagee, of
-------·-----------( insert place of residence), for the sum of ____________
dollars, the
following described tract ____________________
of land in ____________________
County, Utah,
to wit: (here describe the premises).
This mortgage is given to secure the following indebtedness
(here
state amount and form of indebtedness, maturity, rate of interest, by and
to whom payable and where).
The mortgagor agrees to pay all taxes and assessments on said premises, and the sum of ____________
dollars attorneys' fee in case of foreclosure.
Witness the hand of said mortgagor this ·-------·--·day of ····------------··-·,
19___________
_,
Such mortgage when executed as required by law shall have the effect
of a conveyance of the land therein described, together with all the rights,
privileges and appurtenances
thereunto belonging, to the mortgagee, his
heirs, assigns and legal representatives, as security for the payment of the
indebtedness, thereon set forth, with covenants from the mortgagor of
general warranty of title, and that all taxes and assessmen1Js levied and
assessed upon the land described, during the continuance of the mortgage,
will be paid previous to the day appointed for the sale of such lands for
taxes; and may be foreclosed as provided by law upon any default being
made in any of the conditions thereof as to payment of either principal,
interest, taxes or assessments.
History:
R. S. 1898 & C. L. 1907, § 1983;
C. L. 1917, § 4883; R. S. 1933 & C. 1943,
78-1-13.

Purchase-money
mortgage on homestead
not exempt, Z8-l-1.
Recording assignment
of mortgage, 573-5.

Cross-References.
Failure to discharge mortgage after satisfaction, 57-3-8.
Foreclosure of mortgages, 78-37-1 et seq.
Mortgage not deemed a conveyance, 7840-8.

Conveyance.
Term "conveyance,"
as used in this section, covers transactions
merely involving
effective mortgage or encumbrance of land
and not transfer of title or estate in view
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of 57-1-1, so that prov1s1on in this section
that mortgage
in statutory
form "shall
have the effect of a convevance
of the
land" was not inconsistent·
with former
section 104-57-7, Code 1943 (78-40-8) providing that mortgage "shall not be deemed
a conveyance,
whatever its terms," since
term "conveyance"
was used in latter section in its common-law meaning as transfer
of title or estate in land. Bybee v. Stuart,
112 U. 462, 189 P. 2d ll8.

Deed or mortgage.
Deed absolute in fDI'm, executed
and
delivered
as seeurity under parol agreement, and with understanding
that it shall
be so held, will be construed as mortgage.
Hess v. Anger, 53 U. 186, 177 P. 232.
Deed, when inten<led as mortgage, may
be given to secure unliquidatecl
claim, or
whatever indebtedness
may thereafter
be
contemplated
to be contracted
between
parties under it, and the same foreclosed
in court of equity. Hess v. Anger, 53 U.
186, 177 P. 232.
\Vhile warranty
deed absolute in form
is presumed to convey fee-simple title or
at least whatever title grantor has, where
written
agreement
between parties
contemporaneous
with deed shows that deed
was given for security
purposes,
court
will look to real transaction
and treat it
as mortgage.
Bybee v. Stuart, 112 U. 462,
189 P. 2d 118.
\Varranty
deed absolute
in form and
contemporaneous
written contract reciting
purpose of conveyance,
providing for reconveyance
upon payment of amount of
mortgage and giving grantor right to sell
land to third person constituted
formal
mortgage cognizable in court of law rather
than mere equitable
mortgage cognizable
only in equity, and grantee did not acquire
title but was mere mortgagee.
Bybee v.
Stuart, 112 U. 462, 128 P. 2d 118.
Whether
an instrument
is a deed or
mortgage is a matter of the intention of
the parties.
Northerest,
Inc. v. \Valker
Bank & Trust Co., 122 U. 268, 248 P. 2d
692.

57-1-14

Form.
It is not necessary

that instrument
follow form afforded by this section in order
to be real estate mortgage, and no particular form is necessary so long as intention
of parties is shown. Bybee v. Stuart, 112
U. 462, 189 P. 2d 118.
Real estate mortgage need not be contained in one writing, but may consist of
warranty
deed and separate
contract
in
writing.
Bybee v. Stuart, 112 U. 462, 189
P. 2d 118.
Interest of mortgagee.
Under this section and former section
104-57-7, Code 1943 (78-40-8), regardless
of the form of instrument
used to create
a mortgage,
title to mortgaged
property
1·emains in the mortgagor.
First Nat. Bank
of Salt Lake City v. Haymond, 89 U. 151,
57 P. 2d 1401.
Utah is "lien theory"
state, and real
estate mortgage in this state did not vest
title in mortgagee but merely created lien
in his favor, in view of former section
104-57-7, Code 1943 (78-40-8). Bybee v.
Stuart, 112 U. 462, 189 P. 2d 118.
Nature of mortgage.
:i\fortgage is incident to the obligation
which it is given to secure. Even though
the mortgaged property be destroyed the
mortgagor and other obligors remain liable for the payment
of the debt. First
Nat. Bank of Salt Lake City v. Haymond,
89 lI. 151, 57 P. 2d 1401.

Water rights.
Mortgage
in statutory
form, without
reservation
of water, conveys whatever
rights grantor has to water appurtenant
to the land. Thompson v. McKinney, 91
U. 89, 63 P. 2d 1056.
Water rights which were found to be
appurtenant
to land, and which were not
reserved
to mortgagor
in mortgage
or
otherwise separately
conveyed to another,
were included in the mortgage and passed
with the land on foreclosure.
Thompson v.
McKinney, 91 U. 89, 63 P. 2d 1056.

Collateral References.

Equitable mortgage.
Equitable
mortgage
is a lien which
equity impresses on the propeTty, but in
order to obtain this mortgage, mortgagee
must resort to equity. Federal Land Bank
of Berkeley v. Pace, 87 U. 156, 48 P. 2d
480, 102 A. L. R. 819.
In equity, deed absolute upon its face
may be shown by parol evidence to have
been given for security purposes only and,
upon sueh showing, equity will give effect
to intention
of parties.
Bybee v. Stuart,
112 U. 462, 189 P. 2d 118.

.Mortgages(l:;;;>42.
[j9 C.J .S. Mortgages § 100.
General elements, requisites and contents,
55 Am. Jur. 2d 246 et seq., .Mortgages § 83
et seq.
Adjustment
of loss by agreement
between mortgagor and insurer as affecting
mortgagee
under loss-payable
clause, 111
A. L. R. 697.
Agreement with landowner that articles
shall not become fixtures
as affecting
rights of subsequent
purchaser
or mortgagee of land, 58 A. L. R. 1352.
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Construction and effect of bond or other
agreement
to protect mortgagee
against
prior tax or other liens, or failure to make
or complete improvements
or repairs, and
measure of damages for breach thereof,
103 A. L. R. 1395.
Construction
of provision in real estate
mortgage, land contract or other security
instrument for lease of separate parcels of
land as payments are made, 41 A. L. R.
3d 7.
Description in deed or mortgage as "all"
of grantor's property, or "all" of his property in certain locality,
sufficiency and
effect, 55 A. L. R. 162.
Description of land in deed or mortgage
by reference to map, plat, plan, sketch, or
diagram as prevailing over description by
words, 130 A. L. R. 643.
Doctrine of inverse order of alienation
as affected by release of part of property
covered by mortgage or other lien, 110 A.
L. R. 65, 131 A. L. R. 108.
Effect of designating grantee in deed or
mortgage by firm name, 1 A. L. R. 564, 8
A. L. R. 493.
Effect of supplying description of mortgaged property after manual delivery of
mortgage, 11 A. L. R. 2d 1372.
Estoppel of mortgagee
to contest the
mortgagor's title, 11 A. L. R. 2d 1397.
Estoppel of mortgagor or seller to deny
existence of property mortgaged or sold,
40 A. L. R. 382.
Estoppel of wife (or her privies) who
joins in husband's
deed or mortgage to
assert title or interest, other than dower
or homestead rights, superior to that of
grantee or mortgagee, 107 A. L. R. 309.
Exception
to rule of admissibility
of
parol evidence to show that deed absolute
on its face was intended as a mortgage,
111 A. L. R. 448.
Exercise of power of sale in mortgage
during pendency of suit to foreclose, 107
A. L. R. 721.
Extension of existing real estate mortgage or deed of trust by subsequent agreement to cover additional indebtedness,
76
A. L. R. 574.
Lapse of time as affecting rights and
remedies of parties to absolute deed intended as mortgage, 28 A. L. R. 554.
Limit of amount specified in mortgage
for future advances as affected by repayment of part of the advances, 152 A. L. R.
1182.
Mortgages:
-change
of deed intended as mortgage,
by subsequent
agreement,
into absolute
deed, 65 A. L. R. 771.
-deed
absolute on face with contemporaneous agreement or option for repurchase
as mortgage, 79 A. L. R. 937, 155 A. L. R.
1104.

-deed
from mortgagor to mortgagee as
merger as regards intervening
rights, 95
A. L. R. 628, 148 A. L. R. 816.
-rights
and remedies against mortgagee
under deed intended as a mortgage who
defeats or impairs equity of redemption
by conveying or encumbering property, 46
A. L. R. 1089.
-union
of title to mortgage and fee in
same person as affecting right to personal
judgment for mortgage debt, 95 A. L. R.
89.
-value
of property as factor in determining whether deed intended
as mortgage, 90 A. L. R. 953, 89 A. L. R. 2d 1040.
Necessity
that mortgage
covering oil
lease be recorded as real-estate mortgage,
and/or filed or recorded as chattel mortgage, 34 A. L. R. 2d 902.
Optional
advance
under mortgage
as
subject to lien intervening between giving
of the mortgage and making the advance,
138 A. L. R. 566.
Priority as between a purchaser of notes
given under a contract for the sale of
land and a mortgagee or grantee from the
vendor, 35 A. L. R. 28.
Priority as between holders of different
notes or obligations secured by the same
mortgage or mortgages executed contemporaneously, 50 A. L. R. 543, 108 A. L. R.
485, 115 A. L. R. 40.
Priority between advances made under
previously executed mortgage and mechanics' lien, 80 A. L. R. 2d 179.
Priority
betwen purchase-money
mortgage and mechanics' lien, 73 A. L. R. 2d
1407.
Provisions in mortgage of real property,
or decree of foreclosure,
or extraneous
agreements, as affecting right of purchaser
at foreclosure
to what would otherwise
pass as part of the realty, ll0 A. L. R. 347.
Reference in deed or mortgage to proportion of larger tract, inconsistent
with
other terms descriptive
of property
covered, 127 A. L. R. 1040.
Release of mortgagor
(or intermediate
grantee who has assumed the mortgage) by
subsequent
dealings between his grantee
and mortgagee, ll2 A. L. R. 1324.
· Remedy of mortgagee in forged or unauthorized mortgage where proceeds are used
to discharge valid lien, 43 A. L. R. 1393,
151 A. L. R. 407.
Remedy of mortgagee who loans money
in good faith for purpose of discharge of
valid lien, as affected by failure of mortgagor's title, 151 A. L. R. 423.
Right of purchaser
or mortgagee from
one having no title or authority
to recover back money applied to discharge a
prior encumbrance by latter, 159 .A.. L. R.
487.
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Right of seller of fixtures retaining title
thereto, or lien thereon, as against purchasers or encumbrancers of the realty, 88
A. L. H. 1318, 111 A. L. R. 362, 141 A. L.
R. 1283.
Rights and remedies against mortgagee
under deed intended as a mortgage, who
defeats or impairs equity of redemption by
conveying or encumbering property, 46 A.
L. R. 1089.
Rights in mortgage security, of mortgagor or intermediate
grantee who pays
the mortgage debt after conveying the
property, 2 A. L. R. 242.
Rights in respect of rents and profits as
between mortgagee and trustee in bankruptcy of mortgagor, 75 A. L. R. 1526.
Right to deficiency or personal judgment
under mortgage notwithstanding
bar of
limitation against action on personal debt,
124 A. L. R. 640.
Right to demand assignment
of mortgage on payment or tender of amount due,
93 A. L. R. 89.

57-1-16

Tender as affecting lien of real estate
mortgage, 93 A. L. R. 12.
Validity, construction, and effect of provision in mortgage or deed of trust regarding status of mortgagor or his grantee
in possession after sale under foreclosure
or otherwiBe, 103 A. L. R. 981.
Validity, construction, applicability, and
effect of provision in real estate mortgage regarding payment of taxes or as·
sessments by mortgagee, 74 A. L. R. 506.
Validity, construction,
application,
and
effect. in case of failure to maintain insuran·ce, of aeeeleration provision in mortgage or deed of trust, 142 A. L. R. 1120.
Y alue of property as factor in determining whether
deed was intendeJ
as
mortgage, 89 A. L. R. 2d 1040.
Which of conflicting
descriptions
in
deeds or mortgages of extent of interest
conveyed prevails, 115 A. L. R. 192.
\Vho may take al1vantage of failure to
renew real estate mortgage as pro\"idecl
by statute, 97 A. L. R. 739.

57-1-15. Revocation or termination of power executed by persons in
armed forces-Merchant seamen-Effect of actual notice or knowledge.No agency created by a power of attorney in writing given by a principal who is at the time of execution, or who, after executing such power
of attorney, becomes, either:
(a) a member of the armed forces of the United States, or
(b) a person serving as a merchant seaman outside the limits of the
United States, included within the forty-eight states and the District of
Columbia, or
( c) a person outside said limits by permission, assignment, or direction of any department or official of the United States government, iu
connection with any aetivity pertaining to or connected with the pro8ecution of any war in which the United States is then engaged,
shall be revoked or terminated by the death of the principal a;, to the
agent or other person who, without actual knowledge or actual notice of
the death or [of] principal shall have acted or shall act, in good faith,
under or in reli;mee upon such power of attorney or agency, and an:v
action so taken, unless otherwise invalid or unenforceable shall be bindingon the heirs, devisees, legatees, or personal representatives of the principal.
History: L. 1945, ch. 82, § 1; C. 1943,
Supp., 78-1-14.

Compiler's Notes.
The bracketed
word "of"
by the 1943 Code compiler.

was inserted

Title of Act.
An act concerning powers of attorney
granted by persons serving in or present
with the armed forces of the United States
and others.
Collateral References.
Principal and AgentP43(1).
2 C.J.S. Agency § 86.

57-1-16. Affidavit of lack of notice or knowledge-Effect
of-Recordation of.-An affidavit, executed by the attorney in fact or agent, setting
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forth that he has not, or had not at the time of doing any act pursuant
to the power of attorney, received actual knowledge or actual notice of
the revocation or termination of the power of attorney, by death or otherwise, or notice of any facts indicating the same, shall, in the absence of
fraud, be conclusive proof of the nonrevocation or nontermination
of the
power at such time. If the exercise of the power requires execution and
delivery of any instrument which is recordable under the laws of this
state, such affidavit (when authenticated
for record in the manner prescribed by law) shall likewise be recordable.
History: L. 1945, ch. 82, § 2; C. 1943,
Supp., 78-1-15.

Collateral References.
Principal and Agent~43(1).
2 C.J.S. Agency § 86.

57-1-17. Report of "missing"-Effect

of as no-tice.-No report or list-

ing, either official or otherwise, of "missing" or
such words are used in military parlance, shall
preted as constituting actual knowledge or actual
such principal or notice of any facts indicating
operate to revoke the agency.
History: L. 1945, ch. 82, § 3; C. 1943,
Supp., 78-1-16.

"missing in action," as
constitute or be internotice of the death of
the same, nor shall it

Collateral References.
Principal and Agent~43(1).
2 C.J.S. Agency § 135.

57-1-18. Effect of provisions in power.-This

act shall not be construed
for revocation or termination con-

so as to alter or affect any provision
tained in such power of attorney.
History:
L. 1945, ch. 82, § 4; C. 1943,
Supp., 78-1-17.

Separability Clause.
Section 5 of Laws 1945, ch. 82 provided:
"If any provision of this act or the application thereof to any person or circumstance be held invalid, such invalidity
shall not affect any other provision or
application of the act which can be given
effect without the invalid provision or
application, and to this end the provisions
of this act are declared to be severable."

57-1-19. Trust deeds-Definitions

Repealing Clause.
Section 6 of Laws 1945, ch. 82 provided:
"All acts or parts of acts in conflict herewith are hereby repealed."
Effective
Section
that act
Approved

Date.
7 of Laws 1945, ch. 82 provided
should take effect on approval.
March 5, 1945.

Collateral References.
Principal and Agent~43(1).
2 C.J.S. Agency § 135.

of terms.-As

used in this act:

(1) "Beneficiary" means the person named or otherwise designated in
a trust deed as the person for whose benefit a trust deed is given, or his
successor in interest.

(2) "Trustor" means the person conveying real property
deed as security for the performance of an obligation.

by a trust

(3) "Trust deed" means a deed executed in conformity with this act
and conveying real property to a trustee in trust to secure the performance of an obligation of the grantor or other person named in the deed
to a beneficiary.
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( 4) "Trustee" means a person to whom title to real property is conyeyed by trust deed, or his successor in interest.
(5) "Real property" means any estate or interest in land, including all
buildings, fixtures and improvements thereon and all water rights, rights
of way, easements, rents, issues, profits, income, tenements, hercditaments,
privileges and appurtenances
thereunto belonging, used or enjoyed with
:c;aidland, or any part thereof.
( Ci) "Trust property" means the real property conveyed by the trust
deed.
History:

L. 1961, ch. 181, § 1.

Title of Act.
An act relating to trust deeds; authorizing transfers
in trust of real property
granting
trustees of trust deeds a power
of sale, providing the manner in which the
power of sale shall be exercised and the
s;ile held, providing
for the rights
antl

obligations
of parties to trust deeds, and
repealing
section 78-37-7, Utah Cotle Annotated 1953.

Collateral References.
Mortgages@::c:ol.
59 C.J.S. Mortgages § 5.
Deeds of trust, 55 Am. ,Jur. 2d 204 ct
seq., Mortgages § 15 et seq.

57-1-20. Transfers in trust of real property-Purposes-Effect.-Transfers in trust of real property may be made to secure the performance of
an obligation of the trustor or any other person named in the trust deed
to a beneficiary. All right, title, interest and claim in and to the trust
property acquired by the trustor, or his successors in interest, subsequent
to the execution of the trust deed, sball inure to the trustee as security
for the obligation or obligations for which the trust property is conveyed
in like manner as if acquired before execution of the trust deed.
History:

L. 1961, ch. 181, § 2.

Collateral References.
Mortgages@::c:ol.
59 C.J.S. Mortgages § 6.

57-1-21. Trustees of trust deeds-Qualifications.-(1)
The trustee of
a trust deed shall be:
(a) Any member of the Utah state bar,
(b) Any bank, building and loan association, savings and loan association or insurance company authorized to do business in Utah under the
laws of Utah or the United States,
(c) Any corporation authorized to conduct a trust business in Utah
under the laws of Utah or the United States,
( d) Any title insurance or abstract company authorized to do business
in Utah under the laws of Utah, or
(e) Any agency of the United States government.
Clauses (a), (b), (c), (d) and (e) of this subsection shall not be applicable to a trustee of a trust deed existing prior to the effectiYe date of this
act, nor to any indenture supplemental thereto.
(2) The trustee of a trust deed shall not be the beneficiary therein,
unless the beneficiary is qualified to be a trustee under clause (b), (c) or (e)
of subsection (1) of this section.
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History:
L. 1961, ch. 181, § 3; 1963, ch.
110, § 1; 1969, ch. 162, § 1.
Compiler's Notes.
The 1963 amendment inserted the paragraph as to the effective
date for the
application
of clauses (a), (b), (c), and
( d).
The 1969 amendment
inserted
"or insurance company" before "authorized"
in
subsec. (l)(b);
added subsec. (l)(e);
substituted
"Clauses (a), (b), (c), (d) and
(e) of this subsection"
for "Clauses (a),
(b), ( c) and ( d) of this section" in the

last paragraph
of subsec. (1); substituted
"clause (b), (c) or (e) of subsection
(1)
of this section" for "clause (b) or ( c) of
this section"
in subsec. (2); and made
minor changes in punctuation
and phraseology.
The words "this act" in the 1963 amendment refer to Laws 1961, ch. 181, §§ 1 to
19, effective March 7, 1961.

Collateral References.
Mortgages~24.
59 C.J.S. Mortgages

§§ 8, 84.

57-1-22. Successor trustee-Appointment by beneficiary-Effect-Substitution of trustee-Notice-Recording-Form.-(1)
The beneficiary may
appoint a successor trustee at any time by filing for record in the office
of the county recorder of each county in which the trust property- or some
part thereof is situated, a substitution of trustee. From the time the substitution is filed for record, the new trustee shall succeed to all the power,
duties, authority and title of the trustee named in the deed of trust and
of any successor trustee.
(2) The substitution shall identify the trust deed by stating the names
of the original parties thereto and the date of recordation and the book
and page where the same is recorded or the entry number, shall state the
name of the new trustee and shall be executed and acknowledged by all
of the beneficiaries under the trust deed, or their successors in interest.
(3) Prior to recording of the substitution, a copy thereof shall be
sent in the manner provided in section 57-1-26 to all persons to whom a
copy of the notice of default would be required to be mailed by section
57-1-26 and the recorded substitution shall contain or have attached to it
an affidavit that copies have been sent to such persons.
( 4) The recorded substitution shall also contain or have attached to
it an acknowledgment
signed and acknowledged by the trustee being
replaced of receipt of a copy of the substitution, or an affidavit of personal
service of a copy thereof or of publication of notice thereof in a newspaper having general circulation in any county in which the trust property or some part thereof is situated and where notice is published the
affidavit shall also show that a copy of the substitution has been mailed
to the trustee being replaced at his last known address.
(5) Any affidavit contained in or attached to the substitution shall
constitute prima facie evidence of the facts required to be stated and conclusive evidence of such facts as to bona fide purchasers and encumbrancers
for value of the trust property or of any beneficial interest in the trust
deed.
(6) A substitution of trustee shall be sufficient if made in substantially
the following form:
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Substitution

of Trustee

(insert narne and address of new trustee)
is hereby appointed successor trustee under tllC trust deed executed by
.................... as trustor, in which .................... is named beneficiary and
.................... as trustee, and filed for record .................... , 19 ............ , and
recorded in Book ............ , Page ............ , Records of .................... County,
(or filed for record .................... , 19 ............ , with recorder's entry No ............. ,
.................... County), l;tah.
Signature ....................... .
History:

Collateral References.

L. 1961, ch. 181, § 4.

Mortgagese:=>'24.
59 C.J.S. Mortgages

§ 85.

57-1-23. Sale of trnst property - Power of trnstee - Foreclosure of
trust deed.-A power of sale is hereby conferred upon tlie trustee which
the trustee may exercise and under which the trust property may be sold
in the manner hereinafter provided, after a breach of an obligation for
which the trust property is conveyed as security; or, at the option of
the beneficiary, a trust deed may be foreclosed in the manner provided by
law for the foreclosure of mortgages on real property. The power of sale
may be exercised by the trustee without express provision therefor in the
trust deed.
History:
Mortgage

L. 1961, ch. 181, § 5.

foreclosure method.

Defendant
eould not elaim error where
plaintiff sought to foreclose on a trust dectl
in the manner provided for foreclosure of
mortgages,
even though, in selecting the
altemative
remedy, plaintiff obtained co8ts

and attorney fees far in excess of those
provided for in 57•1·31. Secmity Title Co.
v. Payless Builders Supply, 17 U. (2d) 179,
407 P. 2d 141.

Collateral References.
~fortgagese:=>341.
59 C.J.S. Mortgages

57-1-24. Sale of trust property by trnstee-Notice

§ 555.

of default.-The

power of sale herein conferred upon the trustee shall not be exercised until:
(a) 1'he trustee shall first file for record, in the office of the recorder
of each county wherein the trust property or some part or parcel thereof
is situated, a notice of default, identifying the trust deed by stating the
name of the trustor named therein and giving the book and page where the
same is recorded or a description of the trust property, and containing a
statement that a breach of an obligation for which the trust property was
conveyed as security has occurred, and setting forth the nature of such
breach and of his election to sell or cause to be sold such property to
satisfy the obligation;
(b) Kot less than three months shall thereafter elapse; and
(c) After the lapse of at least three months the trustee
notice of sale as provided in this act.
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Compiler's Notes.
The 1967 amendment substituted
"three
months" for "six months" in subds. (b)
and (c).

Collateral References.
Mortgagese:,,.346.
59 C.J.S. Mortgages § 557.

57-1-25. Notice of trustee's sale-Description of property-Time and
place of sale.-(1)
The trustee shall give written notice of the time and
place of sale particularly describing the property to be sold (a) by publication of such notice, at least three times, once a week for three consecutive weeks, the last publication to be at least ten days but not more than
thirty days prior to the sale, in some newspaper having a general circulation in each county in which the property to be sold, or some part thereof,
is situated, and (b) by posting such notice, at least twenty days before
the date of sale, in some conspicuous place on the property to be sold
and also in at least three public places of each precinct or city in which
the property to be sold, or some part thereof, is situated.
(2) The sale shall be held at the time and place designated in the
notice of sale which shall be between the hours of 9 o'clock a. m. and 5
o'clock p. m. and at the courthouse of the county in which the property
to be sold, or some part thereof, is situated.
(3) 'rhe notice of sale shall be sufficient if made in substantially the
following form:
Notice of Trustee's Sale
The followin-s described property will be sold at public auction to the highest bidder at the .................... door of the county courthouse in .................... ,
County of .................... , Utah, on .................... , 19............ , at ········---- o'clock
....m. of said day :
(Insert description)
Purchase price payable
····················, 19............ .

in lawful

money

of the United

States.

Dated

(Name of trustee)
History:

L. 1961, ch. 181, § 7.

Collateral References.
Mortgages~352.
59 C.J.S. Mortgages § 563.

57-1-26. Requests for copies of notice of default. and notice of saleMailing by trustee or beneficiary-Publication
of notice of default.-.Any
person desiring a copy of any notice of default and of any notice of sale
under any trust deed may, at any time subsequent to the filing for record
of the trust deed and prior to the filing for record of a notice of default
thereunder, file for record in the office of the county recorder of any county
in which any part or parcel of the trust property is situated, a duly
acknowledged request for a copy of any such notice of default and notice
of sale. The request shall set forth the name and address of the person
or persons requesting copies of such notices and shall identify the trust
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deed by stating the names of the original parties thereto, tlie date of filing
for record thereof and the book and page where the same is recorded or
the recorder's n1try numbPr and shall be in substantially the following
form:
Request is hereby made that a copy of auy notice of default and a copy
of notice of sale under the trust deed filed for record .................... , 19............ ,
and recorded in Book ............ , Page ............ , Records of .................... County,
( or filed for record .................... , 19 ............, with recorder's entry number
.................... , County), Utah, executed by .................... as trustor, in which
.................... is named as beneficiary and .................... as trustee, be mailed
to .................... (insert name) .................... at .................... (insert address)
Signature

................................................... .

Upon filing for record of such request, the recorder shall index such request
in the mortgagor's index, mortgagee's index and abstract record.
Not later than ten days after recordation of such notice of default, the
trustee or beneficiary shall mail, by registered mail, with postage prepaid,
a copy of such notice with the recording date shown thereon, addressed to
each person whose name and address are set forth in a request therefor
which has been recorded prior to the filing for record of the notice of
default, directed to the address designated in said request; and at least
twenty days before the date of sale, the trustee shall mail, by registered
mail, with postage prepaid, a copy of the notice of the time and place of
sale, addressed to each person whose name and address are set forth in a
request therefor which has been recorded prior to the filing for record of
the notice of default, directed to the address designated in said request.
Any trust deed may contain a request that a copy of any notice of
default and a copy of any notice of sale thereunder shall be mailed to any
person a party thereto at the address of such person set forth therein,
and a copy of any notice of default and of any notice of sale shall be mailed
to each such person at the same time and in the same manner required as
though a separate request therefor had been filed by each of such persons
as provided in this section.
If no address of the trustor is set forth in the trust deed and if no
request for notice by such trustor has been recorded as provided in this
section, a copy of the notice of default shall be published at least three
times, once a week for three consecutive weeks, in a newspaper of general
circulation in each county in which the trust property, or some part thereof,
is situated, such publication to commence not later than ten days after the
filing for record of the notice of default. In lieu of such publication, a copy
of the notice of default may be delivered personally to the trustor within
such ten days or at any time before publication is completed.
No request for a copy of any notice filed for record pursuant to this
section, nor any statement or allegation in any such request, nor any
record thereof, shall affect the title to trust property or be deemed notice
to any person that any person requesting copies of notice of default or
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of notice of sale has or claims any right, title or interest in, or lien or claim
upon, the trust property.
History:

L. 1961, ch. 181, § 8.

Collateral References.
Mortgagese:=>354.
59 C.J.S. Mortgages § 566.

57-1-27. Sale of trust property by trustee-Public
auction-Conduct
by
attorney for trustee-Trustor
may direct order in which trust property sold
-Bids-Postponement
of sale.-On the date and at the time and place
designated in the notice of sale, the trustee shall sell the property at public
auction to the highest bidder. The attorney for the trustee may conduct
the sale and act at such sale as the auctioneer for the trustee. The trustor,
or his successor in interest, if present at the sale, may direct the order in
which the trust property shall be sold when such property consists of several known lots or parcels which can be sold to advantage separately and
the trustee shall follow such directions. Any person, including the beneficiary, may bid at the sale. Every bid shall be deemed an irrevocable
offer, and if the purchaser refuses to pay the amount bid by him for the
property struck off to him at the sale, the trustee may again sell the property at any time to the highest bidder. The party refusing to pay shall
be liable for any loss occasioned thereby and the trustee may also, in
his discretion, thereafter reject any other bid of such person.
The person conducting the sale may, for any cause be deems expedient,
postpone the sale from time to time until it shall be completed and, in every
such case, notice of postponement shall be given by public declaration
thereof by such person at the time and place last appointed for the sale.
No other notice of the postponed sale need be given unless the sale is postponed for longer than one day beyond the day designated in the notice
of sale in which event notice thereof shall be given in the same manner
as the original notice of sale is required to be given.
History:

L. 1961, ch. 181, § 9.

Collateral References.
Mortgages<S=:>361.
59 C.J.S. Mortgages§

569.

57-1-28. Sale of trust property by trustee-Payment of bid-Trustee's
deed delivered to purchaJ:ler-Recitals-Effect.-(1)
The purchaser at the

sale shall forthwith pay the price bid and upon receipt of payment the
trustee shall execute and deliver his deed to such purchaser. The trustee's
deed may contain recitals of compliance with the requirements of this act
relating to the exercise of the power of sale and sale of the property described therein, including recitals concerning any mailing, personal delivery
and publication of the notice of default, any mailing and the publication
and posting of notice of sale, and the conduct of sale; and such recitals
shall constitute prima facie evidence of such compliance and conclusive
evidence thereof in favor of bona fide purchasers and encumbrancers for
value and without notice.
(2) The trustee's deed shall operate to convey to the purchaser, without right of redemption, the trustee's title and all right, title, interest and
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claim of the trustor and his successors in interest and of all persons claiming by, through or under them, in and to the property sold, including all
such right, title, interest and claim in and to such property acquired by
the trustor or his successors in interest subsequent to the execution of the
trust deed.
History:

L. 1961, ch. 181, § 10.

Collateral References.
Mortgages~374.
59 C.J.S. :Mortgages § 584.

57-1-29. Proceeds of trustee's sale-Disposition.-The
trustee shall
apply the proceeds of the trustee's sale, first, to the costs and expenses of
exercising the power of sale and of the sale, including the payment of
the trustee's and attorney's fees actually incurred not to exceed the amount
·which may be provided for in the trust deed, second, to payment of the
obligation secured by the trust deed, and the balance, if any, to the person
or persons legally entitled thereto, or the trustee, in his discretion, may
deposit the balance of such proceeds with the county clerk of the county
in which the sale took place. l:"pon depositing such balance, the trustee
shall be discharged from all further responsibility
therefor and the
county clerk shall deposit the same with the county treasurer subject to
the order of the district court of said county.
History:

L. 1961, ch. 181, § 11.

Collateral References.
:i\fortgages~·376.
59 C.J.S. :Mortgages§ 596.

57-1-30. Sale of trust property by trustee-Corporate
stock evidencing
water rights given to secure trust deed.-Shares
of corporate stock evidencing water rights used, intended to be used, or suitable for use on the
trust property and which are hypothecated to secure an obligation secured
by a trust deed may be sold with the trust property, or any part thereof,
at the trustee's sale in the manner provided in this act.
History:

L. 1961, ch. 181, § 12.

57-1-31. Trust deeds-Default
in performance of obligations securedReinstatement-Cancellation
of recorded notice of default.-"\Vhenever
all
or a portion of the principal sum of any obligation secured by a trust deed
ha,;, prior to the maturity date fixed in snch obligation, become due or been
declared due by reason of a breach 01· default in the performance of any
obligation secured by the trust deed, including a default in the payment
of interest or of any installment of principal, or by reason of failure of the
trustor to pay, in accordance with the terms of such trust deed, taxes,
assessments, premiums for insurance or advances made by the beneficiary
in accordance with terms of such obligation or of rmch trust deed, the
trustor or his successor in interest in the trust property or any part
thereof or any other person having a subordinate lien or encumbrance of
record thereon or any beneficiary under a subordinate trust deed, at any
time within three months of the filing for record of notice of default under
sueh trust deed, if the power of sale is to be exercised, or, otherwise at
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any time prior to the entry of the decree of foreclosure, may pay to the
beneficiary or his successor in interest the entire amount then due under
the terms of such trust deed and the obligation secured thereby (including
costs and expenses actually incurred in enforcing the terms of such obligation, or trust deed, and the trustee's and attorney's fees actually incurred
not exceeding in the aggregate fifty dollars or one-half of one per cent
of the entire unpaid principal sum secured, whichever is greater) other
than such portion of the principal as would not then be due had no default
occurred, and thereby cure the default theretofore existing and, thereupon,
all proceedings theretofore had or instituted shall be dismissed or discontinued and the obligation and trust deed shaU be reinstated and shall be
and remain in force and effect the same as if no such acceleration had occurred. If the default is cured and the trust deed reinstated in the manner
hereinabove provided, the beneficiary, or his assignee, shall, on demand of
any person having an interest in the trust property, execute and deliver to
him a request to the trustee that the trustee execute, acknowledge and
deliver a cancellation of the recorded notice of default under such trust
deed; and any beneficiary under a trust deed, or his assignee, who, for a
period of thirty days after such demand, refuses to request the trustee to
execute and deliver such cancellation shaH be liable to the person entitled
to such request for all damages resulting from such refusal. A cancellation
of a recorded notice of default under a trust deed shall, when acknowledged, be entitled to be recorded and shall be sufficient if made and executed by the trustee in substantially the following form:
Cancellation of Notice of Default
The undersigned hereby cancels the notice of default filed for record
.................... , 19............ , and recorded in Book ............ , Page ............ , Records
of .................... County, ( or filed for record .................... , 19............ , with
recorder's entry No ............. , .................... County), Utah, which notice of
default refers to the trust deed executed by .................... as trustor, in
which .................... is named as beneficiary and .................... as trustee, and
filed for record .................... , 19............ , and recorded in Book ............ , Page
............ , Records of .................... County, ( or filed for record .................... ,
19............ , with recorder's entry No ............. , .................... County), Utah.
Signature of Trustee ....................................... .
History:
131, § 2.

L. 1961, ch. 181, § 13; 1967, ch.

Compiler's Notes.
The 1967 amendment substituted "three
months" for "six months" in the first
sentence.

Collateral References.
Mortgages'P334.
59 C.J.S. Mortgages § 550.

57-1-32. Sale of trust property by trustee-Action to recover balance
due upon obligation for which trust deed was given as security.-At any
time within three months after any sale of property under a trust deed,
as hereinabove provided, an action may be commenced to recover the
balance due upon the obligation for which the trust deed was given as
security, and in such action the complaint shall set forth the entire amount
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of the indebtedness which was secured by smch trust deed and the amount
for which such property was sold and the fair market value thereof at
the date of sale, together with interest on such indebtedness from tl1c date
of sale, the costs and expenses of exercising the power of sale and of
the sale. Before rendering judgment, the court shall find the fair market
value at the date of sale of the property sold. The court shall not render
judgment for more than the amount by which the amount of the indebtedness with interest and the costs and expenses of sale, including trustee's and
attoruey's fees, exceeds the fair market value of the property or interest
therein sold as of the date of the sale, and in no event shall the amount of
said judgment, exclusive of interest from the date of sale, exceed the
difference between the amount for which the property was sold and the
entire amount of the indebtedness secured thereby, including said costs
and expenses of sale.
History:

L. 1961, ch. 181, § 14.

seemed by trust deeds on land outside
Utah. Bullington v. :M:ize, 25 U. (2d) 173,
478 P. 2d 500, 44 A. L. R. 3d 910.

Out-of-state lands.
Deficiency judgment
protection
requiring that fair market value of prope1-ty
at time of sale be used as setoff is not
extendel1 to debtors whose obligations were

Collateral References.
:l',fortgagese::>3 i5.
5fJ C.J.S. ~fortgages § 599.

57-1-33. Satisfaction of obligation secured by trust deed-Reconveyance of trust property.-Vthen the obligation secured by any trust deed
has been satisfied, the trustee shall, upon written request by the beneficiary, reconvey the trust property. The reconveyance may designate
the grantee therein as "the person or persons entitled thereto." The
beneficiary under such trust deed shall deliver to the trustor or his successor in interest the trust deed and the note or other evidence of tl1e
obligation so satisfied. Any beneficiary under such trust deed who refuses
to request a reconveyance from the trustee for a period of thirty days
after ,vritten demand therefor is made by the trustor or his successor in
interest shall be liable to the trustor or his successor in interest, as the
case may be, for double damages resulting from such refusal, or such trustor
or his successor in interest may bring an action against the beneficiary
and trustee to compel a reconveyance of the trust property and in such
action the judgment of the court shall be that the trustee rcconvcy the
trust property and that the beneficiary pay to the trustor, or his succesor
in interest, as the case may be, the costs of suit including a reasonable attorney's fee and all damages resulting from the refusal of the beneficiary to
request a reconveyance as hereinabove provided.
History:

L. 1961, ch. 181, § 15.

One advancing money to discharge mortgage or lien at request of a cotenant as
entitled
to subrogation
to encumbrance
discharged, 140 A. L. R. 1:295.

Collateral References.
MortgagesP314.
59 C.J.S. Mortgages § 470.
DECISIONS

UNDER

Deed of trust.
A deed of trust to raise a fund to pay
a debt eou!a not be released on the margin
of the record, as provided by former stat-

FORMER

LAW

ute in ease of a trust deed given as
security for a debt. Dupee v. Rose, 10 lI.
305, 37 P. 567.
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57-1-34. Sale of trust property by trustee-Foreclosure
of trust deedLimitation of actions.-'l'he
trustee's sale of property under a trust deed
shall be made, or an action to foreclose a trust deed as provided by law for
the foreclosure of mortgages on real property shall be commenced, within
the period prescribed by law for the commencement of an action on the
obligation secured by the trust deed.
History:

L. 1961, ch. 181, § 16.

Collateral References.
Mortgages€=345.
59 C.J.S. Mortgages § 558.

57-1-35. Trust deeds-Transfer
of debts secured by-Transfer
of security.-The
transfer of any debt secured by a trust deed shall operate as
a transfer of the security therefor.
History:

L. 1961, ch. 181, § 17.

Collateral References.
Mortgages<P·219.
59 C.J.S. Mortgages § 344.

57-1-36. Trust deeds-Instruments
entitled to be recorded-Assignment of a beneficial interest.-Any trust deed, substitution of trustee, assignment of a beneficial interest under a trust deed, notice of default,
trustee's deed, reconveyance of the trust property and any instrument by
which any trust deed is subordinated or waived as to priority, when acknowledged as provided by law, shall be entitled to be recorded, and
shall, from the time of filing the same with the recorder for record, impart notice of the contents thereof to all persons, including subsequent
purchasers and encumbrancers for value, except that the recording of an
assignment of a beneficial interest in the trust deed shall not in itself
be deemed notice of such assignment to the trustor, his heirs or personal
representatives,
so as to invalidate any payment made by them, or any
of them, to the person holding the note, bond or other instrument evidencing the obligation by the trust deed.
History:

L. 1961, ch. 181, § 18.

Repealing Clause.
Section 19 of Laws 1961, ch. 181 provided: "Section 78-37-7, Utah Code Annotated 1953, is hereby repealed."

Cross-Reference.
Recorder's fees, 21-2-3.
Collateral References.
Mortgages<P91.
59 C.J.S. Mortgages § 203.

CHAPTER 2
ACKNOWLEDGMENTS
Section

57-2-1.
57-2-2.
57-2-3.
57-2-4.
57-2-5.
57-2-6.
57-2-7.
57-2-8.
57-2-9.
57-2-10.
57-2-11.

Manner of acknowledging or proving conveyances.
Who authorized to take acknowledgments.
Acknowledgment
by deputy.
Taking acknowledgments
of persons with United
Certificate of acknowledgment.
Party must be known or identified.
Form of certificate of acknowledgment.
When grantor unknown to officer.
When executed by attorney in fact.
Proof of execution-How
made.
Witness must be known o-r identified.
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57-2-12.
57-2-13.
57-2-14.
57-2-15.
57-2-16.
57-2-17.

What must be proven.
Form of certificate.
When subscribing
witness dead-Proof
What evidence required.
Subpoena to subscribing witness.
Disobedience-Contempt-Proof
aliull(le.

of liandwriting.

57-2-1. Manner of acknowledging or proving conveyances.-Every conveyance in writing whereby any real estate is conveyed or may be affected
shall be acknowledged or proved and certified in the manner hereinafter
provided.
History:
R. S. 1898 & C. L. 1907, § 1984;
C. L. 1917, § 4884; R. S. 1933 & C. 1943,
78-2-1.

Instruments
required
to be acknowledged, 1 Am. Jur. 2d 450, Acknowledgments § 5.

Necessity.
Either the acknowledgment
or the proving must accompany every deed to make
it valid. Both are not necessary to make it
prima facie good, either being: sufficient if
the deed is otherwise sufficient. Tarpey v.
Desert Salt Co., 5 U. 205, 14 P. 338.

Acknowledgment
or oath over telephone,
58 A. L. R. 604.
}..Iteration
in deed or mortgage
with
consent of parties after acknowledgment
or attestation,
effect, 67 A. L. R. 36i.
Formal acknowledgment
of instrnment
by one whose name is signed thereto by
another as an adoption of the signature,
57 A. L. R.. 525.
~ecessity of privy examinations of married women, for valid acknowledgment,
1
".\..L. R. 1080.

Collateral References.
Aclrnowledgment~3.
4.
1 C.J.S. Acknowledgments

§§ 5, 6.

57-2-2. Who authorized to take acknowledgments.-The proof or
acknowledgment
of every conveyance whereby any real estate is conveyed or may be affected shall be taken by some one of the following
officers:
(1) If acknowledged or proved within this state, by a judge or clerk
of a court having a seal, or a notary public, county clerk or county
recorder.
(2) If acknowledged or proved without this state and within any
state or territory of the United States, by a judge or clerk of any court
of the United States, or of any state or territory, having a seal, or by
a notary public, or by a commissioner appointed by the governor of this
state for that purpose.
(3) If acknowledged or proyed without the United States, by a
judge or clerk of any court of any state, kingdom or empire having a
seal, or any notary public therein, or any ambassador, minister, commissioner or consul of the United States appointed to reside therein.
History:
R. S. 1898 & C. L. 1907, § 1985;
C. L. 1917, § 4885; R. S. 1933 & C, 1943,
78-2-2.

Cross-References.
County clerk, authority to acknowledge,
17-20-4.
County recorder, authority to acknowledge deed, 17-21-16.
Fees generally, 21-2-1 et seq., 21-4-1 et
seq.

Notaries
public
deeds, Title 46.

and

commissioners

of

Acknowledgment of mortgage.
Acknowledgment
taken by mortgagee
himself as notary
public is void, and
mortgage, though recorded, is ineffective
for purpose of notice since it is not legally recordable. Norton v. Fuller, 68 U. 524,
251 P. 29.
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Collateral References.
Acknowledgment~l5,
16.
1 C.J.S. Acknowledgments
§§ 44, 45.
Who may take acknowledgment,
1 Am.
Jur. 2d 455, Acknowledgments,
§ 12.

Release of mortgage.
Release of mortgage
executed
before
record title owner of property officiating
as notary public is ineffectual
and does
not entitle same to recordation,
and if
same is actually recorded it has no legal
effect. Crompton v. Jenson, 78 U. 55, 1
P. 2d 242.

57-2-3. Acknowledgment by deputy.-When
any of the officers above
mentioned are authorized by law to appoint a deputy, such acknowledgment or proof may be taken by any such deputy in the name of his
principal.
History: R. s. 1898 & c. L. 1907, § 1986;
C. L. 1917, § 4886; R. S. 1933 & C. 1943,
78-2-3.

Collateral References.
Acknowledgmente:::>16.
1 C.J.S. Acknowledgments
§ 48.
Deputies, 1 Am. Jur. 2d 456, Acknowledgments § 14.

57-2-4. Taking acknowledgments of persons with United States armed
forces.-In addition to the acknowledgment of instruments in the manner
and form and as otherwise authorized by this chapter, any person serving
in or with the armed forces of the United States may acknowledge the
same wherever located before any commissioned officer in the active
service of the armed forces of the United States with the rank of second
lieutenant or higher in the Army or Marine Corps, or ensign or higher
in the Navy or United States Coast Guard. The instrument shall not be
rendered invalid by the failure to state therein the place of execution
or acknowledgment.
No authentication
of the officer's certificate of
acknowledgment
shall be required, but the officer taking the acknowledgment shall endorse thereon or attach thereto a certificate substantially
in the following form:
On this --·-····--·· day of .................... 19 ............ , before me -·····--····--······,
the undersigned officer, personally appeared .................... , known to me
( or satisfactorily proven) to be serving in or with the armed forces of
the United States and to be the person whose name is subscribed to
the within instrument and acknowledged! that .... he -·-• executed the
same for the purposes therein contained. And the undersigned does further
certify that he is at the date of this certificate a commissioned officer of
the rank stated below and is in the active service of the armed forces of
the United States.
Signature of Officer
Rank of Officer and Command to Which Attached
History:
C. 1943, 78-2-3.10, enacted
L. 1943, ch. 83, § 1.
Title of Act.
An act providing

for the taking

knowledgments
of persons serving in or
with the Armed Forces of the United
States, to be known as section 78-2•3.10,
Utah Code Annotated 1943.

by

of ac-
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Effective
Section
that the
proval.

Date.
2 of Laws 1943, ch. 83 providccl
act should take effect upon ap•
Approved March 17, 1943.

Collateral References.
Acknowledgmente::>16.
1 C.J.S. Acknowledgments

§ 45.

57-2-5. Certificate of acknowledgment.-Every
officer who shall take
the proof or acknowledgment
of any conveyance affecting any real estate
shall make a certificate thereof, and cause such certificate to be endorsed
on or annexed to such conveyance. Such certificate shall be:
(1) When made by any judge or clerk, under the liand of such judge
or clerk, and the seal of the court.
(2) ·when made by any other officer, under the hand and official
seal of such officer.
History: R. S. 1898 & C. L. 1907, § 1987;
C. L. 1917, § 4887; R. S. 1933 & C. 1943,
78•2·4,
Certl.flcate.
Date of certificate
of acknowledgment
is not always determinative
of priorities
between mortgages.
St.ate v. Johnson, 71
U. 572, 268 P. 561.

Collateral References.
Acknowledgment<S:=>33.
1 C.J.S. Acknowledgments
§ 89.
Certificate
of acknowledgment,
1 Am.
Jur. 2d 469 et seq., Acknowledgments
§ 32 et seq.
Sufficiency of certificate
of
eclgment, 25 A. L. R. 2d 1124.

acknowl•

57-2.6. Party must be known or identified.-No
acknowledgment
of
any conveyance whereby any real estate is conveyed or may be affected
shall be taken unless the person offering to make such acknowledgment
shall be personally known to the officer taking the same to be the person
whose name is subscribed to such conveyance as a party tbereto, or shall
be proved to be such by the oath or affirmation of a credible witness
personally known to the officer taking tl1e acknowledgment.
History: R. S. 1898 & C. L. 1907, § 1988;
C. L. 1917, § 4888; R. S. 1933 & C. 1943,
78•2•5,

Collateral References.
Acknowledgmente::>22.
1 C.J.S. Ackno,vledgments

Proof of identity
upon which officer
eertifyiug to an acknowledgment
is justi·
fled in acting, 10 A. L. R. 871.

§ 69.

57-2-7. Form of certificate of acknowledgment.-A
certificate of acknowledgment to any instrumrnt in writing affecting the title to any rpal
property in this state may be substantially
in the following form:
State of Utah, County of ................. ..
On the ............ day of .................... , 19 ............ , personally appeared before
me .................... , the signer of the above instrument, who duly acknowledged
to me that he executed the same.
The certificate of acknowledgment
of an instrument
executed by a
corporation must be substantially in the following form:
State of Utah, County of ................... .
On the ............ day of ................... , JD............, personally appeared brfore
rne .................... , who being by rne cluly sworn (or affirmed), clicl say tlmt.
he is 1.be president (or other officer or agent, as the case may be) of (naming
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the corporation),
and that said instrument was signed in behalf of said
corporation by authority of its bylaws (or of a resolution of its board of
directors, as the case may be), and said .................... acknowledged to me
that said corporation executed the same.
Collateral References.
Acknow ledgmen tP29.
1 C.J.S. Acknowledgments
§ 84.
Form of certificate, 1 Am. Jur. 2d 470,
Acknowledgments,
§ 34.

History: R. S. 1898 & C. L. 1907, § 1989;
C. L. 1917, § 4889; R. S. 1933 & C. 1943,
78-2-6.

Effect of certificate.
The certificate
of acknowledgment
is
itself only prima facie evidence of the
facts therein stated. It is not conclusive,
and may be rebutted.
Tarpey v. Desert
Salt Co., 5 U. 205, 14 P. 338.

Sufficiency of certificate
ment, 25 A. L. R. 2d 1124.

of acknowledg·

57-2-8. When grantor unknown to officer.-When
the grantor is unknown to the officer taking the acknowledgment,
the certificate shall be
substantially in the following form, to wit:
State of Utah, County ................... .
On this ............ day of .................... , 19............ , personally appeared before me .................... , satisfactorily proved to me to be the signer of the
above instrument by the oath of .................... , a competent and credible
witness for that purpose, by me duly sworn, and he, the said ................... .
acknowledged that he executed the same.
Such certificate when properly executed by an officer authorized to take
acknowledgments
to instruments
in writing affecting the title to real
property in this state, and attached to a conveyance in writing, shall be
a sufficient acknowledgment
and certificate that such conveyance was
executed as required by law.
Collateral References.
Acknowledgment(il::;:>29.
1 C.J.S. Acknowledgments

History: R. S. 1898 & C. L. 1907, § 1990;
C. L. 1917, § 4890; R. S. 1933 & C. 1943,
78-2-7.

§ 84.

57-2-9. When executed by attorney in fact.-The
certificate of acknowlby an attorney in fact must be sub-

edgment of an instrument executed
stantially in the following form:

State of Utah, County of ................... .
On the ............ day of .................... , 19............ , personally appeared
fore me .................... , who, being by me duly sworn (or affirmed) did
that he is the attorney in fact of .................... (naming the grantor),
that said instrument was signed in behalf of said grantor by authority,
said .................... acknowledged to me that he as such attorney in
executed the same.
History: Code Report; R. S. 1933 & C.
1943, 78-2-8.

Collateral References.
Acknowledgment(il::;:>29.
1 C.J.S. Acknowledgments

besay
and
and
fact

§ 84.

57-2-10. Proof of execution-How made.-The proof of the execution
of any conveyance whereby real estate is conveyed or may be affected shall
be:
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By the testimony of a subscribing ,vitness, if there is one; or,
(2) \Vhen all tlrn rmbseribiug· witnesses are dead, or cannot be had,
by evidence of the handwriting of the party, and of a subscribing witness, if there is one, given by a credible witness to each signature.
(1)

History: R. S. 1898 & 0. L. 1907, § 1991;
0. L. 1917, § 4891; R, S. 1933 & O. 1943,
78-2-9.

Signature.
So far as strangers
to
concerned, it is essential
that it should have been
or more witnesses.
Tarpey
Co., 5 U. 205, 14 P. 338.

Operation and effect of section.
The statute points to the subscribing
witnesses as the first persons to look to
for proof, and the proper ones to furnish
proof of execution of conveyance in the
iirst instance in all cases when it is attacked or when its validity is in any manner called into question. Tarpey v. Desert
Salt Co., 5 U. 205, 14 P. 338.

the deed are
to its validity
signed by one
v. Desert Salt

Collateral References.
DeedsP207.
26A C.J.S. Deeds § 203.
Probative
value of certificate,
Jur. 2d 507·509, Acknowledgments
93.

1 Am.
§§ 92,

57-2-11. Witness must be known or identified.-:No proof by a subscribing witness shall be taken unless such witness shall be personally known to
the officer taking the proof to be the person whose name is subscribed to
the conveyance as a witness thereto, or shall be proved to be such by the
oath or affirmation of a credible witness personally known to such officer.
History: R. S. 1898 & C. L. 1907, § 1992;
C. L. 1917, § 4892; R. S. 1933 & C. 1943,
78-2-10.

Collateral References.
DeedsP207.
26A C.J.S. Deeds § 203.

57-2-12. What must be proven.-Ko certificate of such proof shall be
made unless such subscribing witness shall prove that the person whose
name is subscribed thereto as a party is the person described in, and who
executed, the same; that such person executed the eonveyanee, and that
such person subscribed his name thereto as a witness thereof at the request
of the maker of such instrument.
History: R. S. 1898 & O. L. 1907, § 1993;
C. L. 1917, § 4893; R. S. 1933 & 0. 1943,
78-2-11.

Presumption
or burden of proof as to
whether or not instrumeut
affecting title
to property is recorded, 53 A. L. R. 668.

Collateral References.
DeedsP207.
26A C.J.S. Deeds § 203.

57-2-13. Form of certifi.cate.-The
certificate of such proof shall be substantially in the following form, to wit:
State of Utah, County of ................... .
On this ............ day of ................... , 19 ............ , before me personally appeared .................... , personally known to me ( or satisfactorily proved to
me by the oath of .................... , a competent and credible witness for that
purpose, by me duly sworn) to be the same person whose name is subseribed to the above instrument as a witness thereto, who, being by me
duly sworn, deposed and said that he resides in .................... , county of
.................... , and state of l"tah; that he was present and saw .................... ,
personally known to him to be the signer of the above instrument as a
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party thereto, sign and deliver the same, and heard him acknowledge
that he executed the same, and that he, the deponent, thereupon signed
his name as a subscribing witness thereto at the request of said --------·-··-·······•
History:
R. S. 1898 & C. L. 1907, § 1994;
C. L. 1917, § 4894; R. S. 1933 & C. 1943,
78-2-12.

Necessity
and sufficiency
of officer's
jurat or certificate as to oath, 116 A. L.
R. 587.

Collateral References.
Deedse=>2.07.
26A C.J.S. Deeds § 203.

57-2-14. When subscribing witness dead-Proof of handwriting.-No
proof by evidence of the handwriting of a party, or of the subscribing witness or witnesses, shall be taken unless the officer taking the same shall be
satisfied that all the subscribing witnesses to such conveyance are dead,
out of the jurisdiction, or cannot be had to prove the execution thereof.
History:
R. S. 1898 & C. L. 1907, § 1995;
C. L. 1917, § 4895; R. S. 1933 & C. 1943,
78-2-13,

Collateral References.
Deedse=>207.
26A C.J.S. Deeds § 203.

57-2-15. What evidence required.-No certificate of any such proof shall
be made unless a competent and credible witness shall state on oath or
affirmation that he personally knew the person whose name is subscribed
thereto as a party, well knows his signature, stating his means of knowledge, and believes the name of the party subscribed thereto as a party was
subscribed by such person; nor unless a competent and credible witness
shall in like manner state that he personally knew the person whose name
is subscribed to such conveyance as a witness, well knows his signature,
stating his means of knowledge, and believes the name subscribed thereto
as a witness was thereto subscribed by such person.
History: R. S. 1898 & C. L. 1907, § 1996;
C. L. 1917, § 4896; R. S. 1933 & C. 1943,
78-2-14.

Presumption
or burden of proof as to
whether or not instrument
affecting title
to property is recorded, 53 A. L. R. 668.

Collateral References.
Deedse=>207.
26A C.J.S. Deeds § 203.

57-2-16. Subpoena to subscribing witness.-Upon the application of any
grantee in any conveyance required by law to be recorded, or of any person
claiming under such grantee, verified under the oath of the applicant,
that any witness to such conveyance residing in the county where such
application is made refuses to appear and testify touching the execution
thereof, and that such conveyance cannot be proved without his evidence,
any officer authorized to take the acknowledgment or proof of such conveyance may issue a subpoena requiring such witness to appear before such
officer and testify touching the execution thereof.
History:
R. S. 1898 & 0. L. 1907, § 1997;
C. L. 1917, § 4897; R. S. 1933 & C. 1943,
78-2-15.

Collateral References.
Deedse=>207.
26A C.J.S. Deeds § 203.
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57-2-17. Disobedience-Contempt-Proof aliunde.-Every person who,
being served with a subpoena, shall ,,:ithout reasonable cause refuse or
neglect to appear, or, appearing, shall refuse to answer upon oath touching
the matters aforesaid, shall be liable to the party injured for such damages
as may be sustained by him on account of snch neglect or refusal, and may
also be dealt with for contempt as provided by law; but no person shall be
required to attend who resides out of the county in which the proof is to
be taken, nor unless his reasonable expenses shall have first been tendered
to him; proYided, that if it shall appear to the satisfaction to the officer so
authorized to take such acknowledgment that such subscribing witness
purposely conceals himself, or keeps out of the way, so that he cannot be
served with a subpoena or taken on attachment after the use of due diligence to that enrl, or in case of his continued failure or refusal to testify for
the space of one hour after his appearance shall have been compelled by
process, then said conveyance or other instrument may be proved and admitted to record in tlie same manner as if such subscribing witness thereto
were dead.
History: R. S. 1898 & C. L. 1907, § 1998;
O. L. 1917, § 4898; R. S. 1933 & 0. 1943,

Cross-Reference.
Contempt, 78-32-1 et seq.

78-2-16.
Collateral References.
Deeds€:=>207.
26A C.J.S. Deeds § 203.

CHAPTER 3
RECORDING CONVEYANCES
Section 57-3-1.
57-3-2.
57-3-3.
57-3-4.
57-3-5.
57-3-6.
57-3-7.
57-3-8.
57 ~3-9*

57-3-10.

Certifieate of aeknowledgment or of proof of execution a prerequisite.
Record imparts notice.
Effect of failure to record.
Certified copies entitled to record in another county-Effect.
Mortgages-Assignment
of-Effect of recordation.
Repealed.
Repealed.
Failure to discharge after satisfaction-Liability.
Conveyances prior to January 1, 1898-Recording-Effect.
Legal description of real property to he included in conveyances.

57-3-1. Certificate of acknowledgment or of proof of execution a pre.
requisite.-A certificate of the acknowledgment of any conveyance, or of
the proof of the execution thereof as provided in this title, signed and
certified by the officer taking the same as provided in this title, shall entitle such conveyance, with the certificate or certificates aforesaid, to be
recorded in the office of the recorder of the county in which the real
estate is situated.
History: R. S. 1898 & C. L. 1907, § 1999;
C. L. 1917, § 4899; R. S. 1933 & C. 1943,
78-3-1.
Cross-References.
Documents sent by telegraph
phone may be recorded, 69-1-2.

or tele-

Model Marketable
seq.

Title Act, 57-9-1 et

Who may take acknowledgment.
An acknowledgment
taken by mortgagee himself as a notary public is void,
and renders mortgage unrecordable.
Nor•
ton v. Fuller, 68 U. 524, 251 P. 29.
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If acknowledgment
is taken before officer disqualified to act, certificate is ineffectual.
Crompton v. J"enson, 78 U. 55, 1
P. 2d 242, following Norton v. Fuller, 68
U. 524, 251 P. 29.
Collateral References.
Acknow ledgmen tQ::::>
1-4.
1 C.J".S. Acknowledgments
§ 7.
Acknowledgment
as condition precedent,
66 Am. J"ur. 2d 387, Records and Recording
Laws § 77.
Photostatic
or other method of recording
instrument, 57 A. L. R. 159.
Presumption
or burden of proof as to
whether or not instrument
affecting title
to property is recorded, 53 A. L. R. 668.
Recording
of instrument
purporting
to
affect title as slander of title, 39 A. L. R.
2d 840.
Record of instrument without or having
insufficient acknowledgment
as notice, 59
A. L. R. 2d 1299.
Right of abstracter
or insurer of title to
inspect or make copies of public ree.ords,
80 A. L. R. 760.

Right of executor or administrator
of insolvent estate to take advantage
of failure to record, file, or refile conveyance or
mortgage executed by his decedent, 91 A.
L. R. 299.
Right of one claiming through heir, devisee, or personal representative
to protection against unrecorded
conveyance or
mortgage by ancestor or testator, 65 A. L.
R. 360.
Rule which makes priority of title depend upon priority of record as applied to
record of later instrument
in second chain
of title which antedates
record of original instrument
in first chain, record of
which, however, antedated
record of original instrument
in second chain, 133 A. L.
R. 886.
Sufficiency of certificate of acknowledgment, 25 A. L. R. 2d 1124.
Validity and effect, as to previously recorded instrument,
of statute which places
or changes time limit on effectiveness
of
record of mortgages or other instruments,
133 A. L. R. 1325.

57-3-2. Record imparts notice.-Every
conveyance, or instrument in
writing affecting real estate, executed, acknowledged or proved, and
certified, in the manner prescribed by this title, and every patent to, lands
within this state duly executed and verified according to law, and every
judgment, order or decree of any court of record in this state, or a copy
thereof, required by law to be recorded in the office of the county recorder
shall, from the time· of filing the same with the recorder for record, impart
notice to all persons of the contents thereof; and subsequent purchasers,
mortgagees and lien holders shall be deemed to purchase and take with
notice.
History:
R. S. 1898 & C. L. 1907, § 2000;
C. L. 1917, § 4900; R. S. 1933 & C. 1943,
78-3-2.

Cross-References.
;rudgment record, recording of, 17-21-11.
Probate decrees, recording, 75-14-16.
Recording
as necessary
to impart notice, 57-1-6.
Discharge of mortgage.
Marginal entry, whereby mortgage was
discharged of record and secured indebtedness was declared "fully paid," was not
of such formal and solemn character
as
to be beyond power of contradiction
by
parol evidence on point that, at time it
was made, indebtedness
actually had not
been "fully paid." Thompson v. A very, 11
U. 214, 39 P. 829.

Effect of recordation.
The record is only the prima faeie evidence of the facts therein stated. Tarpey
v. Desert Salt Co., 5 U. 205, 14 P. 338.
When a fully executed deed has been
recorded, a presumption of delivery arises,
and such presumption
can be overcome
only by clear and convincing
evidence
that the parties did not intend such deed
to become effective until a given time or
event.
Controlled
Receivables,
Inc. v.
Harman, 17 U. (2d) 420, 413 P. 2d 807.
Improper or defective recordation.
A deed recorded in a mortgage record,
and conversely a mortgage recorded in a
deed record, is not constructive
notice
because an intending
purchaser
will not
look in such a book for such an instrument. Drake v. Reggel, 10 U. 376, 37 P.
583, appeal dismissed in 159 U. S. 252,
40 L. Ed. 144, 15 S. Ct. 1038.
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This section does not convey constructive notice of the contents of an instrument which is not entitled by the statute
to be recorded because such an instrument is not legally of record. Doris Trust
Co. v. Quermbach, 103 U. 120, 133 P. 2d
1003.

Land patent.
Record of patent is admissible in evidence when record shows that patent was
dnly executed and verified as provided by
law. Tate v. Rose, 35 U. 229, 99 P. 1003.
Necessity for recordation.
Ordinarily a conveyance of land is valid
between the parties and as to all parties
having actual notice thereof without being
recorded. Tarpey v. Desert Salt Co., 5 U.
205, 14 P. 338.

Priorities.
Lien for all of materials, furnished by
single lien claimant, on continuous, open,
running account, for purpose of developing and operating mine, held prior to trust
deed executed by mining company, and
recorded between
times when m:iterials
were first and last furnished.
Fields v.
Daisy Gold Min. Co., 25 U. 76, 69 P. 528,
distinguished in 87 U. 134, 48 P. 2d 463.
The matter of priority between successive mortgages
is governed
by general
principles of mortgage law. This is true
as to purchase money mortgages.
State
v. Johnson, 71 U. 572, 268 P. 561.
Recordation as notice.
One who deals with real property
is
charged with notice of what is shown
by the records of tho county recorder of
the county in which the real property is
situated.
Crompton v. Jenson, 78 U. 55,
1 P. 2d 242.
Record notice as starting running of statute.
·where action to set aside conveyances,
consideration
for which were stated to be
one dollar and other good and valuable
consideration,
was not brought until seven
years after conveyances
were made and
recordetl, action was barred by three-year
statute of limitations, since discovery was
made, or situation ,·rns such as to furnish
full opportunity
for the discovery
of
fraud, if any existed, more than three
years before bringing of the action, and
limitation statute hogan to run from time
reasonably
prudent
person would have
investigated
the other valuable
consideration and discovered the falsity, if any.
Smith v. Edwards, 81 U. 244, 17 P. 2d
264.

57-3-2

What constitutes notice.
"'\1vhere purchasers
of real estate had
such notice of adverse claims of plaintiffs as would put reasonable person upon
inquiry to ascertain
what interest
was,
they took subject to any equities or interest
that plaintiffs
had in premises,
though such interest was not recorded as
required by this section.
Gappmayer
v.
Wilkenson, 53 U. 236, 177 P. 763.
In action to cancel recorded one-page
warranty
deed on grounds of mistake,
trial court properly granted
purchasers'
motion for summary judgment on counterclaim to quiet title where circumstances
constituting
alleged
mistake
were not
pleaded with particularity;
plaintiffs dill
not allege any conduct by purchasers preventing
vendors from ascertaining
contents of deed; and purchasers
had been
in actual possession of property in question during entire period of 21 years
since conveyance.
McKellar v. McKellar,
23 U. (2d) 106, 458 P. 2d 867.
Words and phrases defined.
There is nothing in this section or 57-3-3
which specifically defines what is meant
by the word "recorded."
Boyer v. Pahvant
Mercantile & Investment
Co., 76 U. 1, 287
P. 188.
Collateral References.
Vendor and Purchasere::>231(1).
92 C.J.S. Vendor and Purchaser § 324.
Records as notice, 66 Am. Jur. 2d 400,
Records and Recording Laws § 98.
Failure properly to index conveyance or
mortgage of realty as affecting constructive notice, 63 A. L. R. 1057.
J<'raudulent misrepresentation
or concealment by a contracting
party concerning
title to property or other subjects which
are matters of public record, 33 A. L. R.
853, 56 A. L. R. 1217.
Grantee or mortgagee by quitclaim deed
or mortgage in quitclaim form as within
protection of recording laws, 59 A. L. R.
632.
Improper insertion or omission of middle initial of one's name as affecting constructive
notice from public record, 122
A. L. R. 909.
Liability
of recording
officer for mistakes or defects in respect to records, 94
A. L. R. 1303.
Necessity that mortgage covering oil and
gas lease be recorded as real estate mortgage, and/ or filed or recorded as chattel
mortgage, 34 A. L. R. 2d 902.
Neglect or fault of recording or filing
officer as affecting consequences of failure
properly to record or file instrument affecting property, 70 A. L. R. 595.
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Omission of amount of debt in mortgage
or in record thereof (including general
description
without stating amount) as
affecting validity of mortgage, its operation as notice, or its coverage with respect
to debts secured, 145 A. L. R. 369.
Record as charging one with constructive notice of provisions of extrinsic instrument referred to in the recorded instrument, 82 A. L. R. 412.
Record of deed or contract for conveyance of one parcel with covenant or easement affecting another parcel owned by
grantor as constructive
notice to subsequent purchaser or encumbrancer of latter
parcel, 16 A. L. R. 1013.

Record of deed to cotenant a~ notice to
other cotenants of adverse character of
grantee's possession, 82 A. L. R. 2d 5.
Record of instrument which comprises
or includes an interest or right that is not
a proper subject of record, 3 A .. L. R. 2d
577.
Record of instrument without acknowledgment or insufficiently acknowledged as
notice, 59 A. L. R. 2d 1299.
Rights as between purchaser of timber
under unrecorded instrument
and subsequent vendee of land, 18 A. L. R. 2d 1162.

57-3-3. Effect of failure to record.-Every conveyance of real estate
hereafter made, which shall not be recorded as provided in this title,
shall 'be void as against any subsequent purchaser in good faith and for
a valuable consideration of the same real estate, or any portion therc;of,
where his own conveyance shall be first duly recorded.
History: R. S. 1898 & o. L. 1907, § 2001;
C. L. 1917, § 4901; R. S. 1933 & O. 1943,
78-3-3.

Effect of failure to record.
Where, after mortgage was executed on
certain tract of land, owner executed
deed to grantee on property not included
in mortgage, which deed was not recorded,
decree in action to foreclose mortgage on
tract of land, including part conveyed to
grantee, was not binding on grantee who
was not party to such action. Federal
Land Bank of Berkeley v. Pace, 87 U. 156,
48 P. 2d 480, 102 A. L. R. 819.
A judgment lien is subordinate and inferior to a deed which predated it whether
recorded after such judgment or whether
not recorded at all. Kartchner
v. State
Tax Comm., 4 U. (2d) 382, 294 P. 2d 790.
Priority.
Innocent purchaser for value without
notice of previous conveyance, who first
records his conveyance, takes preference
over prior unrecorded conveyance.
McGarry v. Thompson, 114 U. 442, 201 P. 2d
288, involving priority as between assignments of application to appropriate
unappropriated
public water under 73-3-18,
citing Wells, Fargo & Co. v. Smith, 2 U.
39, affd. 104 U. S. 428, 26 L. Ed. 802.
Later in time but prior recorded first
mortgage took precedence over purchase
money mortgage where mortgagee
had
no notice of the purchase money mortgage.
Kemp v. Zions First Nat. Bank, 24 U.
(2d) 288, 470 P. 2d 390.

Words and phrases defined.
This section does not define what is
meant by the word "recorded."
Boyer. v.
Pahvant Mercantile & Investment Co., 76
U. 1, 287 P. 188.
Mortgage lien is included in term "conveyance" as used in this section, mortgagee is purchaser, and Jaw of priority of
record applies to mortgages. Federal Land
Bank of Berkeley v. Pace, 87 U. 156, 48
P. 2d 480, 102 A. L. R. 819.
Collateral References.
Vendor and Purchaser®:;:>233.
92 C..J.S. Vendor and Purchaser § 345.
Failure to record, 66 Am • .Tur. 2d 437 et
seq., Records and Recording Laws § 156
et seq.
Agreement between real estate owners
restricting use of property as within contemplation of recording laws, 4 A. L. R.
2d 1419.
Presumption
and burden of proof as
regards good faith and consideration on
part of purchaser or one taking encumbrance subsequent to unrecorded conveyance or encumbrance, 107 A. L. R. 502.
Purchase-money mortgage as within provision of statute defeating or postponing
lien of unrecorded or unfiled mortgage,
137 A. L. R. 571, 168 A. L. R. 1164.
Right of one otherwise protected by recording law against prior unrecorded deed
or mortgage as affected by fact that all
or part of the consideration was unpaid
at the time he received notice, actual or
constructive, of the prior instrument, 109
A. L. R. 163.
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Right of vendee under unrecorded
executory land contract
as against
subsequent deed or mortgage executed by, or

,judgment rendered
L. R. 1505.

against

vendor,

87 A.

57-3-4. Certified copies entitled to record in another county-Effect.Whenever an original instrument in writing is of record in the office
of the county recorder of any county, a copy of the record of such instrument, certified by the county recorder of such county, may be recorded
in the office of the county recorder of any other county; and the recording of any such certified copy in the office of the county recorder of such
other county, whether done heretofore or hereafter, shall have the same
force and effect as if the original instrument had been recorded in such
other county.
&

History:
C. L. 1917, § 4902; R. S. 1933
o. 1943, 78-3-4.

Collateral References.
Deeds~81.
26 C.J.S. Deeds § 73.

57-3-5. Mortgages-Assignment
of-Effect
of recordation.-The
recording of an assignment of a mortgage shall not in itself be deemed
notice of such assignment to the mortgagor, his heirs or personal representatives so as to invalidate any payment made by them or either of
them to the mortgagee.
History:
R. S. 1898 & C. L. 1907, § 2002;
C. L. 1917, § 4903; R. S. 1933 & C. 1943,
78-3-5.
Applicability
of section.
This section did not apply to constitute
payments,
made by mortgagor
to mortgagee's business
successor, a credit on
claim of mortgagee's
assignee since business successor was not mortgagee.
Smith
v. Jarman, 61 U. 1:l5, 211 P. 962.

Mortgage to secure note.
In action by mortgagees'
assignee to
foreclose
mortgage
securing
negotiable
note payments
made to business successor of mortgagee could not be set off as a
credit notwithstanding
this section, since

when mortgage is given to secure a negotiable note, mortgage follows such instrument as an incident, and in view of former
section 104-3-2, Code 1943, payments
on
such note must be made to party lawfully
entitled thereto.
Smith v. Jarman, 61 U.
125, 211 P. 962.
Collateral References,
Mortgages~249(2).
59 C.J.S. Mortgages § 373.
Payments
subsequent
to
Am. Jur. 2d 1069, Mortgages

transfer,
§ 1339.

55

Recording
laws as applied to assign•
ments of mortgages
on real estate, 104
A. L. R. 1301.

57-3-6. Repealed.
Repeal.
Section 57-3-6 (R. S. 1898 & C. L. 1907,
§ 2004; C. L. 1917, § 4905; R. S. 1933 &

C. 1943, 78-3"6), relating to discharge of a
mortgage or deed of trust by certificate,
was repealed by Laws 1963, ch. 112, § 1.

57-3-7. Repealed.
Repeal.
Section 57.3.7 (R. S. 1898 & C. L. 1907,
§ 2005; C. L. 1917, § 4906; R. S. 1933 & C.

1943, 78-3-7), relating to discharge of liens
entry, was repealed by Laws
1955, eh. 147, § 1.

by marginal

57-3-8. Failure to discharge after satisfaction-Liability.-If
the mortgagee fails to discharge or release any mortgage after the same has been
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fully satisfied, he shall be liable to the mortgagor for double the damages
resulting from such failure. Or the mortgagor
may bring an action
against the mortgagee to compel the discharge or release of the mortgage
after the same has been satisfied; and the judgment of the court must
be that the mortgagee discharge or release the mortgage and pay the
mortgagor the costs of suit, and all damages resulting from such failure.
History: R. S. 1898 & C. L. 1907, § 2006;
C. L. 1917, §.4907; R. S. 1933 & C. 1943,
78-3-8.

Attorney's fee.
Former statute, allowing attorney's
fee
to mortgagor in action to compel discharge
or release by mortgagee of mortgage which
has been fully satisfied, was invalid as
special legislation.
Openshaw v. Halfin,
24 U. 426, 68 P. 138, 91 Am. St. Rep. 796,
distinguished in 99 U. 298, 105 P. 2d 342.
Attorney's
fees incurred by mortgagor
in bringing suit to cancel mortgage and
note and to recover damages against mortgagee were proper item of damage to be
assessed against
mortgagee.
Swaner v.
Union Mortgage Co., 99 U. 298, 105 P. 2d
342, distinguished
in 115 U. 395, 205 P.
2d 251.
Defenses.
Where a bank, relying upon the advice
of attorney and honestly thinking it had
valid and subsisting
mortgages
against
appellant
which had not been satisfied,
refused to release the mortgages, it was
acting in good faith and was not liable
for damages under this section. Shibata
v. Bear River State Bank, 115 U. 395, 205
P. 2d 251.
General construction.
This section does not mean to penalize
one who honestly, though mistakenly,
refuses to release or discharge a mortgage
of record because he believes there has
been no full satisfaction.
Shibata v. Bear
River State Bank, 115 U. 395, 205 P. 2d
251.
This section is penal in nature
and
should be strictly construed.
Shibata v.
Bear River State Bank, 115 U, 395, 205 P.
2d 251.
Liability of mortgagee, breach of contract,
Where mortgagee
agreed to advance
money for construction
of building
as
consideration
for note and mortgage, but
refused to furnish any money, offer to
cancel mortgage upon condition of payment of certain expenses amounted to refusal to cancel under this section, as the
mortgagee's
breach of contract
relieved

mortgagor of any further liability or duty.
Swaner v. Union Mortgage Co., 99 U. 298,
105 P. 2d 342.
Mortgagee
who refused
to advance
money for construction of house according
to agreement, but who used position to
coerce mortgagor in another transaction,
could not claim that he was acting in good
faith so as to escape liability under this
section for failure to satisfy mortgage.
Swaner v. Union Mortgage Co., 99 U. 298,
105 P. 2d 342, distinguished in 115 U. 395,
205 P. 2d 251.

Proof of damages.
Where there are both chattel mortgages
and real estate mortgages which are not
released it is not incumbent that the person damaged separate and prove separately
his damages.
One whose credit is damaged may, in exceptional cases, be able to
satisfactorily
prove elements of damage
proximately
caused by a particular
unreleased mortgage. Generally, however, such
itemized proof will not be available for it
is the combination
of apparent indebtedness that destroys credit. Such difficulty
of proof does not enure to the benefit of
the wrongdoer to the extent of defeating
the cause of action.
The court should
apply the rule that when either of two
statutory penalties is equally applicable to
a given set of facts the lesser of such
penalties must be applied. Nalder v. Kellogg Sales Co., 4 U. (2d) 117, 288 P. 2d
456.
Scope and application of section.
The scope of this section is clearly limited to mortgagee-mortgagor
relationship.
Draper v. J.B. & R. E. Walker, Inc., 115 U.
368, 204 P. 2d 826.
This section had no application to case
where demand that release be executed
was made by plaintiff, who was not a
mortgagor,
upon a mortgagee
who had
never occupied that position to plaintiff,
or any one in privity with plaintiff.
Draper v. J. B. & R. E. Walker, Inc., 115 U.
368, 204 P. 2d 826.
What constitutes satisfaction of mortgage,
Refusal of mortgagee to advance money
to mortgagor
under terms of agreement
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terminated
the mortgage and constituted
satisfaction
thereof.
Swaner
v. Union
Mortgage Co., 99 U. 298, 105 P. 2d 342.

Damages and penalties for failure to
execute or record discharge, 55 Am. Jur.
2d 489-495, Mortgages §§ 488-498.

Collateral References.
Mortgagescg::;,311.
59 C.J.S. Mortgages§

Validity and construction of statute allowing penalty and damages against mortgagee refusing to discharge mortgage on
real property, 56 A. L. R. 335.

473.

57-3-9. Conveyances prior to January 1, 1898-Recording-Effect.All conveyances of real estate made before January 1, 1898 and acknowledged or proved according to the laws in force at the time of such making
and acknowledgment
or proof, have the same force as evidence, and
may be recorded in the same manner and with the same effect, as conveyances executed and acknowledged in pursuance of this title.
History: R. s. 1898 & C. L. 1907, § 2003;
Retrospective
applicability
of recording
C. L. 1917, § 4904; R. S, 1933 & C, 1943,
78-3-9.
Collateral References.
Acknow ledgmen tcg::;,47.
1 C.J.S. Acknowledgments

laws relating
R. 909.

to real property,

121 A. L.

§ 120.

57-3-10. Legal description of real property to be included in conveyances.-All instruments executed after July 1, 1961 which release or assign
a mortgage, deed of trust, lease or other document creating a lien or
encumbrance on real property, shall not be entitled to recordation in the
office of any county recorder unless said instruments contain a legal description of the real property affected thereby. All county recorders shall
refuse to accept the same for recording until said real property description
is inserted therein.
History:
C. 1953, 57-3-10, enacted
1961, ch. 132, § 1.
Title of Act.
An act relating

to recording

by L.

convey-

ances providing for inclusion of the description of the real estate contained in
the original instrument
in a release or
assignment
of the instrument
as a prerequisite to recording.

CHAPTER 4
VALIDATING CERTAIN CONVEYANCES
Section

57-4-1.
57-4-2.
57-4-3.
57-4-4.

Deeds of mayors and tenitorial
probate judges under Townsite Act.
Mayor's deed prior to January 1, 1913.
Deeds of mayors, probate or district judges acknowledged before recorder or clerk.
All instruments recorded prior to January 1, 1943.

57-4-1. Deeds of mayors and territorial probate judges under Townsite Act.-All
deeds made and executed prior to January 1, 1913, by the
mayors of cities and probate judges of counties in the state or territory of
Utah under the law relating to the "rules and regulations under the Townsite Act," that do not appear to have been signed or executed before any
subscribing witness, or that are not subscribed by any witness, as re851
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quired by any law of the state or territory of Utah existing at the time
of making such deed or instrument, are hereby validated and confirmed,
and shall have the same force and effect as if they had been originally
signed and executed before subscribing witnesses thereto.
History:
R. S. 1898 & O. L. 1907, § 2007;
L. 1913, ch. 6, § 1; C. L. 1917, § 4908; R.
S. 1933 & C. 1943, 78-4-1.

Collateral References.
Municipal Corporations~222.
63 C.J.S. Municipal Corporations

Cross-Reference.
Townsites generally,

Constitutionality
of retroactive
statute
curing defect in private instrument
purporting to convey title or create interest
in property
or as to filing or recording
thereof, 57 A. L. R. 1197.

57-7-1 et seq.

§ 950.

57-4-2. Mayor's deed prior to January 1, 1913.-Deeds and conveyances
executed prior to January 1, 1913, by any city in the state or territory
of Utah, in its corporate name, of lands held in trust by the mayor, are
hereby validated and confirmed, and shall have the same force and effect
as if they had been duly executed by the mayor.
History:
R. S. 1898 & O. L. 1907, § 2008;
L. 1913, ch. 6, § 2; C. L. 1917, § 4909; R. S.
1933 & 0. 1943, 78-4-2.

Collateral References.
Municipal Corporations€=222.
63 C.J.S. Municipal Corporations

§ 950.

57-4-3. Deeds of mayors, probate or district judges acknowledged before recorder or clerk.-All deeds made and executed prior to January 1,
1913, by the probate judges of counties, district judges or mayors of
cities, or by any city in its corporate name, in the state or territory of
Utah, that have been acknowledged before and certified by city recorders
or county clerks, shall have the same force and effect, and the record
thereof shall impart notice to the same extent, as if the acknowledgment
had been made, taken and certified as required by the law in force at
the time of such execution and acknowledgment.
History:
R. S. 1898 & C. L. 1907, § 2009;
L. 1913, ch. 6, § 1; C. L. 1917, § 4910; R. S.
1933 & c. 1943, 78-4-3.

Collateral References.
Acknowledgment~4
7.
1 C.J.S. Acknowledgments

§ 120.

57-4-4. All instruments recorded prior to January 1, 1943.-All instruments of writing that were, previous to January 1, 1943, copied into the
books of record in the offices of the county recorders of the several
counties shall, after that date, impart to subsequent purchasers and encumbrancers, and to all other persons whomsoever, notice of the contents
of all such instruments so far as the same may be found recorded, copied
or noted in such books of record, notwithstanding
any defect, omission
or informality existing in their execution at the time of acknowledgment,
or in the certificate of acknowledgment, the recording or certificate of
recording of the same; and all such instruments, and the records or authenticated copies of the records thereof, shall be admissible in evidence,
notwithstanding
such defects or omissions; but nothing herein shall be
construed to affect any right or title acquired prior to that date.

352

57-5-2

PLATS AND SUBDIVISIONS
History:
R. S. 1898, § 2010; L. 1901, ch.
104, § 1; 1907, ch. 9-0, § 1; C. L. 1907,
§ 2010; L. 1913, ch. 6, § 1; C. L, 1917,
§ 4911; L. 1921, ch. 111, § 1; R. S. 1933 &
O. 1943, 78-4-4; L. 1943, ch. 84, § 1.

Operation and effect of section.
Acts of this character
are purely remedial and apply to pending actions, unless otherwise stated. Tate v. Rose, 35 U.
229, 99 P. 1003.

Compiler's Notes.

Collateral References.
Acknowledgment¢::::>4 7.
1 C.J.S. Acknowledgments

The 1943 amendment substituted ",January 1, 1943" for "January 1, 1921."

§ 120.

CHAPTER 5
PL.A.TS .A.ND SUBDIVISIONS
Section

57-5-1.
57-5-2.
57-5-3.
57-5-4.
57-5-5.
57-5-6.
57-5-7.
57-5-8.

Laying out land into blocks, lots and streets-Lawful.
Maps and plats of lands to be made.
Maps and plats to be acknowledged, certified, approved, and recorded.
Recording of maps and plats to operate as dedication of streets.
Selling lots before recordation-Liability-Misdemeanor.
Vacating or changing plat.
Petition for vacation of plat.
Order of vacation of plat.

57-5-1. Laying out land into blocks, lots and streets-Lawful.-It
shall
be lawful for any owner of land to lay out and plat such land into blocks,
lots, streets, alleys and public places.
History: R. S. 1898 & C. L. 1907, § 2011;
O. L. 1917, § 5021; R. S. 1933 & C. 1943,
78-5-1.

Construction and application.
The court rejected as unsound the argument that streets could not be located on
the plat of a township unless the street
was already in use. Hall v. North Ogden
City, 109 U. 304, 166 P. 2d 221, judgment
set aside on other grounds on rehearing
in 109 tr. 325, 175 P. 2d 703.

Collateral References,
Dedieatione:::>19(1).
26 C.J.S. Dedication § 22.
Dedication by map or plat, 23 Am. Jm.
~d 21-26, Dedication §§ 23-27.
Constitutionality,
eonstruction,
and application of statutes regulating the subdi•
vision or development of land for sale or
lease in lots or parcels, 122 A. L. R. 501.

57-5-2. Maps and plats of lands to be made.-Whenever
any lands are
hereafter so laid out and platted the owner of the same shall cause to be
made an accurate map or plat thereof, particularly setting forth and describing:
(1) .All the parcels of ground so laid out and platted, by their boundaries, course and extent, and whether they are intended for streets,
alleys or other public uses, together with such as may be reserved for
public purposes.
(2) All blocks and lots intended for sale, by numbers, and their
precise length and width.
History: R. S. 1898 & CJ.L. 1907, § 2012;
0. L. 1917, § 5022; R. S. 1933 & C. 1943,
78-5-2.

Construction and application.
The court rejected

as unsound the argu-

ment that streets could not be located on
the plat of a township unless the street
was already in use. Hall v. North Ogden
City, 109 U. 304, 166 P. 2d 221, judgment
set aside on other grounds on rehearing
in 109 U. 325, 175 P. 2d 703.
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Collateral References.
Dedication~19
(2).
26 C.J.S. Dedication § 22.

Validity and construction of regulations
as to subdivision maps or plats, 11 A. L.
R. 2d 524.

57-5-3. Maps and plats to be acknowledged, certified, approved, and
recorded.-Such
map or plat shall be acknowledged by such owner before
some officer authorized by law to take the acknowledgment of conveyances
of real estate, and certified by the surveyor making such plat; if the land
is situated in any city or incorporated town such plat or map shall be
approved by its governing body, or by some city or town officer for that
purpose designated by resolution or ordinance of such governing body;
and, if the land is situated outside of any city or incorporated town, shall
be approved by the board of county commissioners of the county, or by
some county officer for that purpose designated by resolution or ordinance
of such board. When so acknowledged, certified and approved, it shall
be filed and recorded in the office of the county recorder of the county
in which the lands so platted and laid out are situated, except that in
subdivisions of less than ten lots, which lots lie entirely within a city or
incorporated town having a planning commission, or outside a city or incorporated town in a county having a county planning commission, land
may be sold by metes and bounds, without necessity of recording a plat
if all of the following conditions are met: (a) The subdivision layout shall
have been first approved in writing by the planning commission, (b) the
subdivision is not traversed by the mapped lines of a proposed street as
shown on any official map or maps, and does not require the dedication of
any land for street or other public purposes, and ( c) if a subdivision is
located in a zoned area, each lot in the subdivision meets the frontage,
width and area requirements of the zoning ordinance or has been granted
a variance from such requirements by the board of adjustment.
Cross-Reference.
Approval necessary

History: R. S. 1898 & C. L. 1907, § 2013;
C. L. 1917, § 5023; R. S. 1933 & C. 1943,
78-5-3; L. 1953, ch. 27, § 3.
Compiler's Notes.
The 1953 amendment added the exception to the last sentence.
Sections 1 and 2 of Laws 1953, ch. 27
are compiled as 17-27-2 et seq.

to recording,

17-21-8.

Collateral References.
Dedication@::::>19( 4).
26 C.J.S. Dedication § 22..
Regulations as to filing or recording of
subdivision maps or plats, 1 A. L. R. 2d
532, 542.

57-5-4. Recording of maps and plats to operate as dedication of streets.
-Such
maps and plats, when made, acknowledged, filed and recorded,
shall operate as a dedication of all such streets, alleys and other public
places, and shall vest the fee of such parcels of land as are therein expressed,
named or intended for public uses in such county, city or town for the
public for the uses therein named or intended.
History: R. S. 1898 & C. L. 1907, § 2014;
C. L. 1917, § 5024; R. S. 1933 & C. 1943,
78-5-4.

Construction and application.
The court rejected as unsound the argument that streets could not be located on
the plat of a township unless the street
was already in use. Hall v. North Ogden
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PLATS AND SUBDIVISIONS
City, 109 U. 304, 166 P. 2d 221, judgment
set aside on other grounds on rehearing in
109 U. 325, 175 P. 2d 703.
This statute, when read with 17-5-39 and
former 27-3-3, clearly indicated that the
legislature
did not regard the dedication
to the public of a street in a platted subdivision as the surrender of an easement
with retention of the fee to the corpus in
the abutting owner. White v. Salt Lake
City, 121 U. 134, 239 P. 2d 210.
As long as a dedicated
street which
is situated in a county outside any inCOTporated municipality
remains platted
as a public thoroughfare,
the statutory
provision that the fee is vested in the
county commissioners
can only be interpreted to mean that the rights of the
county, acting through its commissioners,
are superior to those of the abutting propPrty owner in so far as the normal use of
the street is concerned. White v. Salt Lake
City, 121 U. 134, 239 P. 2d 210.
A statutory
dedication by the filing of
plats of a subdivision vests a fee title in
the municipality
or county to the streets
shown therein.
Oregon Short Line R. Co.
v. Murra)' City, 2 U. (2d) 427, 277 P. 2d
798.
Rights of owners of abutting land.
The owner of abutting land is not entitled to damages for the laying of a
city water main iu a street in a platted
subdivision
where the permission of the
commissioners of the county in which the
street is situated has been obtained. White
v. Salt Lake City, 121 U. 134, 239 P. 2d
210.
Collateral References.
Dedication<Pl9
(1).
26 C.J.S. Dedication § 22.

Attempted dedication as affecting right
to assert after-acquired
title, 62 A. L. R.
480.
Construction
or maintenance
of sewers,
waterpipes or the like by public authorities
in roadway, street or alley as indicating
dedication
or acceptance
thereof,
52 A.
L. R. 2d 263.
Conveyance of lot with reference to map
or plat as giving purchaser rights in indicated streets, alleys or areas not abutting
liis lot, 7 A. L. R. 2d 607.
Dedication, acceptance of some of streets,
alleys and the like appearing on plat as
acceptance of all, 32 A. L. R. 2d 953.
Municipality's
power to permit private
owner to construct building or structure
overhanging
or crossing
the air space
above public street or sidewalk, 76 A. L.
R. 2d 896.
Relative rights, as between municipality
and abutting landowners, to minerals, oil
and gas underlying streets, alleys or parks,
62 A. L. R. 2d 1311.
Reservation of right of way for railroad
or street railway in dedicating
property
for highway, 131 A. L. R. 1472.
Reversion, right of dedicator
of parkway in center of street, or successor in
interest, to reversion, 81 A. L. R. 2d 1447.
Sufficiency as common-law dedication of
incomplete
statutory
dedication,
or ineffectual attempt to make statutory
dedication, 63 A. L. R. 667.
Time for acceptance
of dedication,
66
A. L. R. 321.
Validity and effect of restrictions or reservations in dedication of property in respect of right to operate public utilities,
58 A. L. R. 854.

57-5-5. Selling lots before recordation-Liability-Misdemeanor.-If
any person shall sell any lot so platted according to such plat before it is
made out, acknowledged, filed and recorded as aforesaid, such person shall
be guilty of a misdemeanor for each lot which he shall sell.
History:
R. S. 1898 & C. L. 1907, § 2015;
C. L. 1917, § 5025; R. S. 1933 & C. 1943,
78-5-5; L. 1953, ch. 27, § 3.
Compiler's Notes.
The 1953 amendment substituted
"shall
be guilty of a misdemeanor"
for former
provisions
requiring
a forfeiture
to the
county of an amount not exceeding $300
for each improper
sale and recovering
such forfeiture
in an action brought by
the county attorney.

No civil liability for violation.
The purpose of this section and 17-27-21
is to impose a duty running to the sovereign, and a violation
thereof does not
necessarily
give rise to civil liability.
Ellis v. Hale, 13 U. (2d) 279, 373 P. 2d
382.
Collateral References.
Dedication~l9(5).
26 C.J.S. Dedication
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PLATS AND SUBDIVISIONS
City, 109 U. 304, 166 P. 2d 221, judgment
set aside on other grounds on rehearing in
109 U. 325, 175 P. 2d 703.
This statute, when read with 17-5-39 and
former 27-3-3, clearly indicated
that the
legislature
did not regard the dedication
to the public of a street in a platted subdivision as the surrender of an easement
with retention of the fee to the corpus in
the abutting
owner. White v. Salt Lake
City, 121 U. 134, 239 P. 2d 210.
As long as a dedicated
street which
is situated
in a county outside any incorporated
municipality
remains
platted
as a public thoroughfare,
the statutory
provision
that the fee is vested in the
county commissioners
can only be interpreted to mean that the rights of the
county, acting through its commissioners,
are superior to those of the a butting propprty owner in so far as the normal use of
the street is concerned. White v. Salt Lake
City, 121 U. 134, 239 P. 2d 210.
A statutory
dedication by the filing of
plats of a subdivision vests a fee title in
the municipality
or county to the streets
shown therein.
Oregon Short Line R. Co.
v. Murray City, 2 U. (2d) 427, 277 P. 2d
798.
Rights of owners of abutting land.
'rhe own er of abutting land is not ent.itled to damages for the laying of a
city water main in a street in a platted
subdivision
where the permission
of the
commissioners of the county in which the
street is situated has been obtained. White
v. Salt Lake City, 121 U. 134, 239 P. 2d
210.

Collateral References.
Dedication@:::>19 (1).
26 C.J.S. Dedication § 22.
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Attempted
dedication as affecting right
to assert after-acquired
title, 62 A. L. R.
480.
Construction
or maintenance
of sewers,
waterpipes or the like by public authorities
in roadway, street or alley as indicating
dedication
or acceptance
thereof,
52 A.
L. R. 2d 263.
Conveyance of lot with reference to map
or plat as giving purchaser rights in indicated streets, alleys or areas not abutting
his lot, 7 A. L. R. 2d 607.
Dedication, acceptance of some of streets,
alleys and the like appearing
on plat as
acceptance of all, 32 A. L. R. 2d 953.
Municipality's
po,ver to permit pl'ivate
owner to construe.t building or structure
overhanging
or crossing
the air space
above public street or sidewalk, 76 A. L.
R. 2d 896.
Relative rights, as between municipality
and abutting landowners,
to minerals, oil
and gas underlying streets, alleys or parks,
62 A. L. R. 2d 1311.
Reservation
of right of way for railroad
or street railway in dedicating
property
for highway, 131 A. L. R. 1472.
Reversion, right of dedicator
of parkway in center of street, or successor in
interest, to reversion, 81 A. L. R. 2d 1447.
Sufficiency as common-law dedication of
incomplete
statutory
dedication,
or ineffectual attempt to make sta t.utory dedication, 63 A. L. R. 667.
Time for acceptance
of dedication,
66
A. L. R. 321.
Validity and effect of re8trictions or reservations in dedication of property in respect of right to operate public utilities,
58 A. L. R. 854.

57-5-5. Selling lots before recorda.tion-Liability-Misdemeanor.-If
any person shall sell any lot so platted according to such plat before it is
made out, acknowledged, filed and recorded as aforesaid, such person shall
be guilty of a misdemeanor for each lot which he shall sell.
History:
R. S. 1898 & C. L. 1907, § 2015;
C. L. 1917, § 5025; R. S. 1933 & C. 1943,
78-5-5; L. 1953, ch. 27, § 3.
Compiler's Notes.
The 1953 amendment
substituted
"shall
be guilty of a misdemeanor"
for former
provisions
requiring
a forfeiture
to the
county of an amount not exceeding $300
for each improper
sale and recovering
such forfeiture
in an action brought by
the county attorney.

No civil liability for violation.
The purpose of this section and 17-27-21
is to impose a duty running to the sovereign, and a violation
thereof
does not
necessarily
give rise to civil liability.
Ellis v. Hale, 13 U. (2d) 279, 373 P. 2d
382.
Collateral References.
Dedicatione=>l9 (5).
26 C.J.S. Dedication § 23.
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57-5-6. Vacating or changing plat.-Any owner of land that has been
laid out and platted as hereinbefore provided may, upon application to
the governing body of the city or town, or to the board of county commissioners of any county, wherein said land is situated, have such plat, or
any portion thereof, or any street or alley therein contained, vacated,
altered or changed as hereinafter provided.
History: R. S. 1898 & C. L. 1907, § 2016;
C. L. 1917, § 5026; R. S. 1933 & C. 1943,
78-5-6.
Construction and application.
The origin of this section in the Laws
of 1894, and its present status, are given

in Hall v. North
166 P. 2d 221.

Ogden City, 109 U. 304,

Collateral References.
Dedica tione::>29.
26 C.J.S. Dedication § 60.

57-5-7. Petition for vacation of plat.-If it is desired to vacate a portion only, or the entire plat, application in writing, signed by all the owners
of the land contained in the entire plat and the owners of the land contiguous or adjacent to any street or alley therein to vacate or alter which
application is made, shall be made to the governing body of the city or
town wherein such land is situated, if the land is situated in an incorporated
city or town; in all other cases the application shall be made to the board
of commissioners of the county wherein it is situated.
History: R. S. 1898 & C. L. 1907, §§ 2017,
2019; C. L. 1917, §§ 5027, 5029; R. S. 1933
& c. 1943, 78-5-7.
Construction and application.
The origin of this section in the Laws
of 1894, p. 14, is given in Hall v. North
Ogden City, 109 U. 304, 166 P. 2d 221.

The procedure outlined in this section
should normally be followed.
Boskovich
v. Midvale City Corp., 121 U. 445, 243 P.
2d 435.
Collateral References.
Dedication¢::>29.
26 C.J.S. Dedication

§ 60.

57-5-8. Order of vacation of plat.-The
city or town governing body or
board of county commissioners shall at its next regular meeting after
the filing of such application consider the same, and, if sati:fied that neither
the public nor any person will be materially injured thereby, it shall order
such portion or the entire plat to be vacated as prayed for in the petition,
which order shall be recorded in the office of the recorder of the county
wherein such land is situated.
History: R. S. 1898 & C. L. 1907, §§ 2018,
2020; C. L. 1917, §§ 5028, 5030; R. S. 1933
& c. 1943, 78-5-8.
Construction and application.
Origin of this section is given · in Hall
v. North Ogden City, 109 U. 304, 166 P.
2d 221.

The procedure outlined in this section
should normally be followed. Boskovich v.
Midvale City Corp., 121 U. 445, 243 P. 2d
435.
Collateral References.
Dedication¢::>29.
26 C.J.S. Dedication

§ 60.

CHAPTER 6
OCCUPYING CLAIMANTS
Section

57-6-1.
57-6-2.
57-6-3.

Stay of execution of judgment of possession.
Claimant to commence action-Complaint--Tria.I
Rights of parties-Acquiring
other's interest
common.
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in

